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Appearance: Mrgaret-Ann Mtchell on her own behal f.

Bef ore Dyer, Amador and Baker, Menbers.
DECI SI ON

AMADOR, Menber: This case cones before the Public
Enpl oynent Relatfons Board (Board) on appeal froma Board agent's
di sm ssal (attached) of Margaret-Ann Mtchell's (Mtchell) unfair
practice charge. The charge alleges that the San Bernardi no
Teachers Associ ation, CTA/ NEA breached its duty of fair
representation in violation of sections 3544.9 and 3543.6(a) of
t he Educational Enploynment Relations Act (EERA) and discrim nated
agai nst her in violation of EERA section 3543.6(b)."*

'EERA is codified at Government Code section 3540 et seq.
EERA section 3544.9 provides:

The enpl oyee organi zati on recogni zed or
certified.as the exclusive representative for
the purpose of neeting and negotiating shal
fairly represent each and every enployee in
the appropriate unit. '

Section 3543.6 provides, in relevant part:

It shall be unlawful for an enpl oyee
organi zation to:



The Board has reviewed the entire record in this case,
including the unfair practice charge, the warning and di sm ssal
letters and Mtchell's appeal. The Board finds the warning and
dism ssal letters to be free fromprejudicial error and adopts
them as the decision of the Board itself.

ORDER

The unfair practice charge in Case No. LA-CO 820 is hereby

DI SM SSED W THOUT LEAVE TO AMEND.

Menbers Dyer and Baker joined in this Decision.

(a) Cause or attenpt to cause a public
school enployer to violate Section 3543.5.

(b) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
tointerfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter.
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STATE OF CALIFORNIA’ ’ GRAY DAVIS, Governor

BLIC EMPLOYMENT RELATIONS BOARD

San Francisco Regional Office
177 Post Street, 9th Floor

San Francisco, CA 94108-4737
(415) 439-6940

February 2, 2000
Mar gar et - Ann M t chel

Re: DI SM SSAL OP CHARGE/ REFUSAL TO | SSUE COVPLAI NT
Margaret-Ann Mtchell v. San Bernardi no Teachers
Associ ati on, CTA/ NEA
Unfair Practice Charge No., LA-CO820; Fjirst Amended Charge

Dear Dr. Mtchell:

The above-referenced unfair practice charge, filed Decenber 14,
1999, alleges the San Bernardi no Teachers Associ ation, CTA/ NEA
(Association) breached its duty of fair representation in
handl i ng your grievances. You allege this conduct violates
Gover nnment Code section Governnment Code section 3543.6(b) of the
Educational Enpl oynent Rel ations Act (EERA or Act).

| indicated to you, in nmy attached letter dated January 12, 2000,
that the above-referenced charge did not state a prim facie
case. You were advised that, if there were any factua

i naccuraci es or additional facts which would correct the
deficiencies explained in that letter, you should anend the
charge. You were further advised that, unless you anmended the
charge to state a prima facie case or withdrew it prior to
January 19, 2000, the charge woul d be di sm ssed.

On January 14, 2000, you tel ephoned the San Franci sco Regi onal
Ofice requesting additional tinme to file your anended charge.

In your nessage, you stated you did not have enough tine to
conpile information for the anmended charge. On January 17, 2000,
a state holiday, you again contacted this office and requested an
extension. On January 18, 2000, | granted you an extension until
January 26, 2 000.

On January-19, 2000, | received a first anended charge, sent
certified mail on January 15, 2000. The first anended charge is
six (6) single-spaced typed pages, and alleges the charge is
tinely filed and further contends the Association's refusal to
assist in the processing of Charging Party's grievance viol ates
t he EERA.
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In ny January 12, 2000, letter, | noted that with respect to duty
of fair representation clains under 3544.9, the statute of
[imtations period begins to run on the date the enpl oyee, in the
exerci se of reasonable diligence, knew or should have known that
further assistance or response fromthe union was unlikely.

Service Enpl oyees International Union, Local 790 (Patterson
1(1998) PERB Deci sion No. 1254; Los Rios College Federation of
Teachers (1991) PERB Decision No. 889.)

The instant charge was filed on Decenber 14, 1999. Thus, the
statute of limtations extends back to June 14, 1999, and all

i ncidents occurring prior to June 14, 1999 are untinely. On or
about April 23, 1999, Charging Party was informed by Ms.

Rei nhol d, the Association's attorney, that she woul d not
recommend arbitration in this matter. This finding was
reiterated by letter on June 11, 1999. As such ny January 12,
2000, letter, stated Charging Party knew or should have known no
| ater than June 11, 1999, that the Association would not take the
grievances to arbitration. Based on this know edge,- |I. stated the
charge was untinely filed.

Charging Party contends that she did not receive the ' -

Associ ation's Executive Board letter until June 16, 1999, and
thus the statute of limtations should not begin to run unti

June 16, 1999. Additionally, Charging Party states that despite
the Association's unwavering position on her grievance, "it was
not a foregone conclusion . . . that the arbitration would be
dropped." Based on these facts, the charge tinely filed.

However, the charge still fails to state a prima facie violation
of the EERA The only matter falling within the statute of
limtations is the Association's failure to pursue the grievance
to arbitration. Conduct by the Association occurring prior to
June 14, 1999, falls outside the statute of limtations and thus

w Il not be considered. The anended charge presents additiona
facts in support of Charging Party's contention that her
grievance had nerit. Specifically, Charging Party states with

regard to her six (6) day transfer:

It is ny contention that we are assigned to
work sites as itinerant unit nenbers upon
.being hired, by the District .and-that.once we
are given our assignnents, that to be
transferred fromone of our work sites to
another work site is covered under the
Contract under the section alluding to
Transfers.

There appears to be a significant dispute between the Association
and Charging Party with regard to the definition of "itinerant."
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Charging Party contends, as noted above, that an itinerant

enpl oyee may be initially assigned to a work site or work sites,
but any change to an enployee's work site after the initial
assignnent nust follow transfer procedures. To the contrary, the
Associ ation and District assert the use of "itinerant" neans that.
enpl oyees so designated may be assigned to any work site at any
tine. :

The anended charge further contends the Association did not
support her grievance and did not support her interpretation of
the Agreenent. Additionally, Charging Party states not all of
her questions were answered by the Association, despite receivVving
three letters from CTA' s adm nistration regarding her grievance.
Finally, Charging Party states the Association has not provided a
"clear, legally-sound explanation" for their position.

Facts provided denonstrate the Association conmunicated its
position to Charging Party fromthe outset. On February 3, 1999,
M. Ohlson represented Charging Party in a grievance neeting.
During and after this neeting, M. Ohlson represented that the
District's conduct fell within the Managenent Ri ghts® clause of
the Agreenent and did not fall under the Transfer provision. M.
Chl son's February 15, 1999, letter sunmmarizing the neeting
indicated the District possessed the right to assign Charging
Party to another site for six days. M. Onhlson instead advocated
for an assurance fromthe District that Charging Party would
receive additional tine to conplete other work. Addi tionally,
M. Cdark's Septenber 20, 1999, letter:-explains the Association's
position and attenpts to respond to the questions posed in your
11 page letter.

Charging Party further contends the Association did not pursue
the legal theories she suggested. Mre specifically, Charging
Party states the Association did not pursue her discrimnation
theory and did not present the District's "contradictory"
practice. As noted in ny January 12, 1999, letter, an exclusive
representative is not obligated to pursue all grievances and is
not obligated to pursue an enployee's |egal theories.

I Article V states in relevant part:

It is understood and agreed that, except as
limted by the terns of this Agreenent, the
District retains all of its powers and
authority to direct, nmmnage, and control to
the extent allowed by the law. . . In
addition, the District retains the right to
hire, classify, assign, evaluate . .

enpl oyees.
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(University Council-AFT (Chan) (1994) PERB Decision No. 1062-H.)
The Association stated it did not believe your reassignment was
di scrim natory, and provided its reasons for this position. (See
M. Cark's letter dated Septenber 20, 1999.) Additionally, the
Associ ation stated its belief that the Agreement was being
properly interpreted. Thus, the Association's failure to present
the legal argunents Charging Party w shed pursued does not
denonstrate arbitrary, discrimnatory or bad faith conduct.

Finally, Charging Party argues the Association has not provided a
"clear, legally sound explanation” for their position. As noted
in nmy January 12, 2000, letter, this conclusion fails to
denonstrate the Association's position was arbitrary,
discrimnatory or in bad faith. It does not appear that the
Associ ation's position was without rational basis or devoid of
honest judgement. An exclusive representative is not obligated
to pursue all grievances and is not obligated to pursue an

enpl oyee's |l egal theories. (University Council-AFT_(Chan)_ (1994)
PERB Deci sion No. 1062-H) Mbreover, nere negligence or poor
judgnent in the handling of a grievance does not establish a
violation of the duty, nor do differences in grievance-handling
tactics, or differing interpretations of the collective
bar gai ni ng agreenent. (United Teachers of Los Angeles (Buller)
(1984) PERB Decision No. 438.) Facts provided herein denonstrate
the parties reasonably disagreed over interpretation of the
Agreenment. However, nothing herein denonstrates the

Associ ation's position or actions were arbitrary or in bad faith.
As the charge fails to denonstrate the Association acted w thout
a rational basis or devoid of honest judgnment, the charge fails
to state a prima facie case. The Association's reluctance to
file or pursue a grievance where it honestly determ nes the case
is wthout merit, is insufficient to establish arbitrary,

di scrim natory or bad faith conduct. As such, this charge is

di sm ssed.

Right to Appeal

Pursuant to Public Enploynment Rel ations Board regul ations, you
may obtain a review of this dismssal of the charge by filing

an appeal to the Board itself within twenty (20) cal endar days
after service of this dismssal. . (Gl.. Code Regs., tit. 8,

sec. 32635(a).) Any docunent filed with the Board nmust contain

t he case name and nunber, and the original and five (5) copies of
all docunents nust be provided to the Board.

A document is considered "filed" when actually received before
the close of business (5 p.m) on the last day set for filing or
when mailed by certified or Express United States mail, as shown
on the postal receipt or postmark, or delivered to a common
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carrier prom sing overnight delivery, as shown on the carrier's
recei pt, not later than the last day set for filing. (Cal. Code
Regs., tit. 8, sec. 32135(a); see also Cal. Code Regs., tit. 8,

- sec. 32130.)

A docunent is also considered "filed" when received by facsimle
transm ssion before the close of business on the |ast day for
filing together with a Facsimle Transm ssion Cover Sheet which
nmeets the requirements of Cal. Code Regs., tit. 8, sec. 32135(d),
provided the filing party also places the original, together wth
t he required nunber of copies and proof of service, in the U S
mail. (Cal. Code. Regs., tit. 8, secs. 32135(b), (c¢) and (d);
~see also Cal. Code Regs., tit. 8, secs. 32090 and 32130.)

The Board's addréss i S:

Publ i c Enpl oynent Rel ations Board
Attention: Appeals Assistant
1031 18th Street
Sacranmento, CA 95814-4174
FAX: (916) 327-7960

If you file a tinmely appeal of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statement in opposition within twenty (20) cal endar
days following the date of service of the appeal. (Cal. Code
Regs., tit. 8, sec. 32635(hb).)

Servi ce

Al'l documents authorized to be filed herein nust also be "served"
upon all parties to the proceeding, and a "proof of service"

nmust acconpany each copy of a docunent served upon a party or
filed wwth the Board itself. (See Cal. Code Regs., tit. 8,

sec. 32140 for the required contents and a sanple form) The
docunment will be considered properly "served' when personally
delivered or deposited in the first-class mail, postage paid and
properly addressed. A docunent filed by facsimle transm ssion
may be concurrently served via facsimle transm ssion on al
parties to the proceeding. (Cal. Code Regs., tit. 8, sec.
32135(c) .)

Extension_of Tine

A request for an extension of tine, in which to file a docunent
with the Board itself, nust be in witing and filed with the
Board at the previously noted address. A request for an
extension nmust be filed at least three (3) cal endar days before
the expiration of the time required for filing the docunent.



Di sm ssal Letter
LA- CO- 820
Page 6

The request nust indicate good cause for and, if known, the
position of each other party regarding the extension, and shall
be acconpani ed by proof of service of the request upon each
party. (Cal. Code Regs., tit. 8, sec. 32132.)

Fi nal Date

|f no appeal is filed within the specified tine limts, the
dismssal will becone final when the tine limts have expired.
Si ncerely,

ROBERT THOVPSON
Deputy Ceneral Counsel

By Kristin L. Rosi
Regi onal Attorney

At t achnent

cc. Robert Lindqui st



STATE OF CALIFORNIA ’ GRAY DAVIS, Governor

San Francisco Regional Office
177 Post Street, 9th Floor

San Francisco, CA 94108-4737
(415)439-6940

January 12, 2000
Mar gar et - Ann M tchel |

Re: WARNI NG LETTER
Margaret-Ann Mtchell v. San Bernardi no Teachers
Associ ati on, CTA/ NEA
Unfair Practice Charge No. LA-CO 820

Dear Dr. _I\/Itchel | :

The above-referenced unfair practice charge, filed Decenber 14,
1999, alleges the San Bernardi no Teachers Associ ati on, CTA/ NEA
(Associ ation) breached its duty of fair representation in

handl i ng your grievances. You allege this conduct violates
Gover nnment Code section Governnment Code section 3543.6(b) of the
Educati onal Enpl oynment Rel ations Act (EERA or Act).

| nvestigation of the charge revealed the following. You are
currently enployed by the San Bernardino City Unified School
District (Dstrict)' as a Psychologist. As a Psychologist, you
are exclusively represented by the Association. The District and
Associ ation are parties to a collective bargaining agreenent
(Agreenent) which expired on June 30, 1999.

‘On January 26, 1999, the District informed Charging Party that
she was being tenporarily reassigned to a different school site.
The transfer was allegedly made to satisfy Statew de requirenents
regarding the availability of Psychologists to all students, and
was to be in effect for only six (6) work days.

On February 3, 1999, Charging Party and her Associ ation
representative, Conrad Ohlson, nmet with D ane D Agosti no,

Coor di nator of Psychol ogical Services. During this neeting, M.
Chl son and Charging Party presented Charging Party's concerns
about the worksite change and Charging Party's increased

wor kl oad. During this nmeeting, Ms. D Agostino stated that
Charging Party's workl oad at Anderson, her original worksite,
could sinply not get done in order for Charging Party to handl e
the additional duties. The neeting did not, however, resolve
Charging Party concerns over the matter.
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Additionally, it appears M. OChlson instructed Charging Party not
to file a grievance over the issue, as it did not appear the
District violated the Agreenent by assigning Charging Party to
anot her school for six days. Mre specifically, M. Onhlson
stated the Association's belief that as an "itinerant" enployee,
the District could assign Charging Party to nore than one school
site, pursuant to the Agreenent.

On February 10, 1999, Charging Party filed her first grievance
regardi ng the change in worksite location. This grievance

al l eged the reassignnent to another worksite violated the
Agreenent and increased Charging Party's workl oad. On that sane

day, the grievance was denied at Level | by Ms. D Agostino.
Additionally, on that sanme day, Charging Party filed a second
grievance over the reassignnent. The second grievance alleged

the reassignnent violated Article 22 of the Agreenent regarding
i nstructional -assignnment.

On February 15, 1999, M. Ohlson sent a letter to Ms. D Agostino
regardi ng Charging Party's concerns. In this letter, M. OChlson
reiterated the tenporary nature of the assignnent and reiterated
Ms. D Agostino's assurance that Charging Party could put aside
her other work in order to conplete the new work. Additionally,
M. Ohlson insisted that Charging Party not be required to work
addi tional hours to conplete the work and that she be afforded
the sane office tine as other Psychol ogi sts.

On February 18, 1999, Charging Party responded to M. OChlson's .

letter. In this letter, Charging Party stated additiona
theories she wi shed the Association to pursue and stated that she
w shed the grievance to be processed to Level II. Additionally,

Charging Party infornmed - M. OChlson that she no |onger wanted him
to represent her with regard to the grievances. '

On February 23, 1999, Charging Party's first grievance was

el evated to Level I1. The Level Il grievance argued the work

| oad i ssue had not be adequately addressed. On March 15, 1999,
the grievance was denied by the District, stating no violation of
Article 19 had occurred. On March 4, 1999, Charging Party's

second grievance was elevated to Level Il. This grievance sinply
stated "we would like further discussion." On March 19, 1999,
the second grievance was denied at Level 1l by the District,

stating the grievance was noot as of March 25, 1999.

On March 30, 1999, Charging Party filed a third grievance, this
time alleging the District violated students' rights by not
contracting out with another enployee to handle the workl oad
assigned to Charging Party. This grievance was denied on Apri
4, 1999 by Ms. D Agosti no.
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In or about April 1999, Charging Party requested the grievances
be elevated to binding arbitration. Although the Associ ation
believed the grievances |acked nerit, the Association contacted
attorney Mari anne Reinhold and asked Ms. Reinhold to evaluate the
matter. On or about April 23, 1999, M. Ohlson and Ms. Reinhold
met to discuss Charging Party's grievances. After this neeting,
Ms. Reinhold tel ephoned Charging Party and informed her that it
was unlikely an arbitrator would award in her favor, and that she
woul d not recomrend arbitration in this matter. '

Believing that Ms. Reinhold did not possess all the facts,
Charging Party sent Ms. Reinhold a packet of information, in an
attenpt to change Ms. Reinhold' s opinion regarding the |ikelihood
of success. On June 11, 1999, Ms. Reinhold inforned Charging
Party that after considering all the information Charging Party
and the Associ ation presented, she could not recomend
-arbitration of the grievances.

On June 14, 1999, the Association infornmed Charging Party that it
woul d not pursue her grievances to arbitration, as it was "not
likely to result in a favorable decision froman arbitrator."

On July 10, 1999, Charging Party sent a letter to JimC ark, an
Executive Director of the California Teachers Associ ation. I n
this 11 page, single-spaced letter, Charging Party conpl ai ned
about the assistance she received fromM. Onhlson and ot her
Associ ation representatives. Specifically, Charging Party
reiterated her position on her assignnent to another site and
criticized M. Ohlson and others for not raising the issues
properly and for not supporting the grievances.

On Septenber 20, 1999, M. dark responded to Charging Party's
conplaint, question by question. M. Cdark's six page response
restates the Association's position on the assignnent and
attenpts to explain why the Association believes the District's
conduct to be within contract guidelines. Additionally, M.
Clark explained M. OChlson's involvenent in the grievance
process, stating that M. Onhlson is charged with the
responsibility of seeking |legal assistance if requested.

Finally, M. Cark informed Charging Party of her rights to take
this matter up with his supervisors.

On Septenber 21, 1999, Charging Party sent a letter of conplaint
to Carolyn Doggett, M. Cark's supervisor. Inthis letter,
Charging Party requested Ms. Doggett review M. Cark's response
for accuracy and review M. Chlson's conduct. On Septenber 27,
1999, M. Doggett responded to Charging Party's letter, affirmng
the accuracy of M. Cark's letter and his investigation.
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On Cctober 25, 1999, Charging Party sent a letter to Deputy-
Executive Director, Ernest Carrocchi. In this letter, Charging
Party requested answers to five questions, including why

psychol ogi sts were considered "itinerant" enployees. On Cctober

?6, 1999, M. Ci arrocchi responded to Charging Party questions by
etter. :

On Decenber 10, 1999, Charging Party sent an eight page, single-
spaced letter to Ms. Doggett and M. Ciarrocchi. This letter
apparently served as Charging Party's response to M. Cark's
Septenber 1999 l|letter. The letter again reiterates Charging
Party's interpretation of the issue and conpl ai ns about M.
Onhlson's handling of the matter.

Based on the above stated facts, the charge as presently witten,
fails to state a prima facie violation of the EERA, for the
reasons provided bel ow

Government Code section 3541.5(a)(1) prohibits the Board from
issuing a conplaint in respect of any charge based upon an

all eged unfair practice occurring nore than six nonths prior to
the filing of the charge. This limtations period is mandatory
and constitutes a jurisdictional bar to charges filed outside the
prescri bed peri od. (University of California (1990) PERB

Deci sion No. 826-H) Wth respect to duty of fair representation
clainms under 3544.9, the limtations period begins to run on the
date the enployee, in the exercise of reasonable diligence, knew
or should have known that further assistance or response fromthe
‘uni on was unlikely. (Service Enployees International Union,

Local 790 (Patterson) (1998) PERB Decision No. 1254; Los Rio0s
Col | ege Federation of Teachers (1991) PERB Decision No. 889.)

The instant charge was filed on Decenber 14, 1999. Thus, the
statute of limtations extends back to June 14, 1999, and al
incidents occurring prior to June 14, 1999 are untinely. On or
about April 23, 1999, Charging Party was infornmed by Ms. Reinhold
that she would not recommend arbitration in this matter. This
finding was reiterated by letter on June 11, 1999. As such,
Charging Party knew or should have known as l|late as June 11,

1999, that the Association would not take the grievances to
arbitration. Based on this knowl edge, the charge is untinely
filed. o - L

Even assum ng Charging Party did not know the Association would
deny arbitration until June 14, 1999, the charge still fails to
state a prim facie case. Charging Party has alleged that the
excl usive representative denied Charging Party the right to fair
representation guaranteed by EERA section 3544.9 and thereby

vi ol ated section 3543.6(b). The duty of fair representation

i nposed on the exclusive representative extends to grievance
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handl i ng. (Eremont Teachers Association (King) (1980) PERB

Deci sion No. 125; United Teachers of Los _Angeles (Collins) (1982)
PERB Decision No. 258.) In order to state a prim facie
violation of this section of EERA, Charging Party nust show that
the Association's conduct was arbitrary, discrimnatory or in bad
faith. In United Teachers of Los Angeles (Collins), the Public
Enpl oynent Rel ati ons Board stat ed:

Absent bad faith, discrimnation, or
arbitrary conduct, nere negligence or poor
judgnment in handling a grievance does not
constitute a breach of the union's duty.
[Ctations.]

A union may exercise its discretion to
determ ne how far to pursue a grievance in
the enpl oyee's behalf as long as it does not
arbitrarily ignore a neritorious grievance or
process a grievance in a perfunctory fashion.
A union is also not required to process an
enpl oyee's grievance if the chances for
success are m ni mal .

In order to state a prima facie case of arbitrary conduct
violating the duty of fair representation, a Charging Party:

" ... must at a mninmminclude an assertion
of sufficient facts fromwhich it becones
apparent how or in what manner the exclusive
representative's action or inaction was

w thout a rational basis or devoid of honest

j udgment . (Enphasis added.)" [Reed District
Teachers Association, CTA/NEA (Reyes) (1983)
PERB Deci sion No. 332, p. 9, citing Rocklin
Teachers Professional Association (Ronero)
(1980) PERB Decision No. 124.]

The instant charge presents facts denonstrating the Associ ation
di sagreed with Charging Party over her grievances fromthe
outset, and informed Charging Party of this disagreenent

t hr oughout the process while still attenpting to settle the
matter. It does not appear that the. Association's position was
wi thout rational basis or devoid of honest judgenent. An
exclusive representative is not obligated to pursue all
grievances and is not obligated to pursue an enpl oyee's | egal

t heori es. (University Council-AFT (Chan) (1994) PERB Deci sion
No. 1062-H) Moreover, nere negligence or poor judgnent in the
handling of a grievance does not establish a violation of the
duty, nor do differences in grievance-handling tactics, or
differing interpretations of the collective bargaining agreenent.
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(United Teachers of Los Angeles (Buller) (1984) PERB Decision No.
438.) As the charge fails to denonstrate the Association acted
wi thout a rational basis or devoid of honest judgnent, the charge
fails to state a prima facie case. The Association's reluctance
to file or pursue a grievance where it honestly determ nes the
case is wthout merit, is insufficient to establish arbitrary,
discrimnatory or bad faith conduct.

For these reasons the charge, as presently witten, does not
state a prim facie case. |If there are any factual inaccuracies
in this letter or additional facts which would correct the
deficienci es expl ai ned above, please anend the charge. The
anmended charge should be prepared on a standard PERB unfair
practice charge form clearly |abeled First Amended Charge,
contain all the facts and allegations you wi sh to make, and

be signed under penalty of perjury by the charging party. The
amended charge nust have the case nunber witten on the top right
hand corner of the charge form The anended charge nust be
served on the respondent's representative and the original proof

of service nust be filed with PERB. |If | do not receive an
anended charge or withdrawal fromyou before January 19, 2000, |
shall dism ss your charge. |If you have any questions, please

call nme at (415) 439-6940.

Si ncerely,

Kristin L. Rosi
Regi onal Attorney



