STATE OP CALI FORNI A
DECI SI ON OF THE
PUBLI C EMPLOYMENT RELATI ONS BQOARD

EMLY J. RUMRILL, ETAL.,

Charging Parties, Case No. LA-CoO-814

)
)
V. ) PERB Decision No. 1385

)

CORONA- NORCO TEACHERS ASSOCI ATION, ) May 11, 2000
CTA/ NEA, }
Respondent . ?

"~ Appearances: Enmly J. Runrill, Representative, for Charging

Parties; Reich, Adell, Crost & Cvitan by Marianne Rei nhol d,
Attorney, for Corona-Norco Teachers Associ ation, CTA/ NEA

Bef ore Dyer, Amamdor and Baker, Menbers.
DECI SI ON

DYER, Menber: This case conmes before the Public Enpl oynment
Rel ati ons Board (Board) on appeal by Emily J. Runrill (Runrill)?!
fromthe Board agent's dism ssal (attached) of an unfair practice
char ge.

On Cct ober 18,.1999, Runrill filed a charge alleging that
t he Corona-Norco Teachers Associ ation, CTA/ NEA (Associ ation),
violated the rights of six Speech & Language Pathol ogi sts (SLPs)
by its failure to bargain, in 1999, on the SLPs' behalf. Such
conduct by the Association was alleged to have viol ated section

3540 et seq. of the Educational Enploynment Relations Act (EERA).?

The charge reveals that Runrill is the representative for
Charging Parties. '

’EERA is codified in Government Code section 3540 et seq.
Unl ess otherwi se indicated, all statutory references herein are
to the Governnent Code.



More specifically, it is alleged that the Association denied the
SLPs the duty of fair representati on guaranteed by EERA section

3544. 9,3 and thereby violated section 3543.6(b).* Follow ng the

dismssal letter, in which the Board agent found that the charge
did not state a prima facie case, Runrill filed the instant
appeal .

The Board has reviewed the entire record in this case,
including the unfair practice charge, the dismssal letter,
Runrill's appeal and the Association's opposition. The Board
finds the dismssal letter to be free fromprejudicial error, and
adopts it as the decision of the Board itself.

ORDER

The unfair practice charge in Case No. LA-CO 814 is hereby

DI SM SSED W THOUT LEAVE TO AMEND.

Menmbers Amador and Baker joined in this Decision.

3Section 3544.9 provides: .

The enpl oyee organi zation recogni zed or
certified as the exclusive representative for
t he purpose of neeting and negoti ating shal
fairly represent each and every enployee in
the appropriate unit.

“Section 3543.6 provides, in pertinent part:

It shall be unlawful for an enpl oyee
organi zation to:

(b) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
to interfere wwth, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter.
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STATE OF CALIFORNIA GRAY DAVIS. Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

Los Angeles Regional Office
3530 Wilshire Blvd., Suite 1435
Los Angeles, CA 90010-2334
(213) 736-3127

January 6, 2000
Emly J. Runrill

Re: Emly J. Runmrill et al. v. Corona-Norco Teachers
Associ ati on, CTA NEA
Unfair Practice Charge No. LA QOO 814
D.SM SSAL AND REFUSAL TO I1SSUE A COMPLAINT

Dear Ms. Runrill:

This charge was filed Cctober 18, 1999 agai nst the Corona Norco
Teachers Associ ation, CTA/NEA (ONTA) by six senior, tenured
Speech & Language Pat hol ogi sts (SLP s) regarding CNTA's failure
to bargain during 1999 on SLP s behalf over STRS credit for

addi tional days worked by SLP s beyond their standard 196 day
workyear. This conduct is alleged to violate Governnent Code
section 3540 et seq. of the EERA The charge reveals that Ms.

Runrill is the representative for Charging Parties. During rTK
t el ephone conversation with Ms. Runmrill on January 3, 2000, she
a%r eed to waive the receipt of a Warning Letter. | indicated
that a Dsmssal Letter woul d be sent instead.

M/ investigation has revealed the followng information. There
are about twenty-three SLP s at the Corona-Norco Unified School
Dstrict (Dstrict). On February 21, 1997 CNTA sent a menor andum
to all Support Personnel & Resource Specialists [conprising K—
Counsel ors @196 day wor kyear, Speech & Language Pat hol ogi sts

196 day wor kyear, Nurses @191 day wor kyear, Psychol ogists @201
day wor kyear, Resour ce Specialists @185 daﬁ wor kyear, Gher @
185 day wor kyear] concerning additional days for 1997-98 year
round schools. The survey was to be used to help the ONTA and
the District consider the feasibility of addi n% days to their

exi sting col |l ective bargai ning agreenent for the upcom ng 97-98
school year. ONTA indicated that with this information, it would
be able to open a dialogue with the Dstrict regarding extra days
for Support Personnel and Resource Specialists.

In 1999, the SLP s requested an increase in supplenental pay. O
May 12, 1999, ONTA responded to SLP Carol Col enan,

During informal discussions with the Dstrict on
May 11, 1999, the ONTA bargai ning teampresented your
request and its rationale to the District's bar gal ni ng
team The District rejected the proposal to increase
the daily supplenental pay to that of the CONUSD



Psychol ogi sts. They indicated that they believed that
t he conpensation package of CNUSD Speech and Language
Pat hol ogi sts is superior to and very conpetitive with
that of Speech and Language Pathol ogi sts in surroundi ng
districts. There was an indication that this issue
could be explored in the future if there was data to
suggest that conpensation was not conpetitive. This

i ssue could possibly be pursued by CNTA when the
contract is opened for future negotiations.

The contract between the District and CNTA at Article 1, section
1.3 did pot provide for reopeners for the 1999-2000, except

t hrough nutual consent. On June 4, 1999, CNTA sent a menorandum
to all potential extended year contract with STRS credit unit
menbers, with an attached |ist of Resource Specialists provided
by the District, regarding a neeting to discuss the issues
schedul ed for June 11, 1999. Charging Parties assert that CNTA's
notice was only sent to 185 hour workyear unit menbers including
M chell e Dennis, a Visually-Handi capped Specialist and Resource
Speci alists, but not to SLP's or Nurses. SLP s assert that the
CNTA failed to send them the June 4, 1999 nmenorandum on pur pose.
At that tinme, CNTA and the District were discussing the
possibility of having the additional days worked by unit nmenbers
on year round multi-track extended year contracts be subject to
STRS credit. The discussions in June 1999 resulted in a

Menor andum of Under st andi ng on June 28, 1999 providing for STRS
Credit for additional days worked by Resource Specialists,

Vi sual Iy Handi capped Speci alists, Adapted P.E Specialists, and
Mot or and Mobility Specialists.

On June 9, 1999, CNTAwote to the District in order to obtain a
corrected list to be used in contacting everyone affected by the
possi bl e change, as follows, '

You have faxed CNTA two lists of potential extended
year contract personnel. One list is for 1999-2000
Resource Specialists, both Miulti-track YRS Resource
Specialists and Single Track Resource Specialists. The
other list was for the seven Support Personnel on Milti
Track Schedul es. -We have received information that

i ndicates that sone teachers who are working extended
contracts and fit this category have not received
notification of the June 11, 1999 neeting. Please
check your list and fax a corrected and updated list to
CNTA by 4:00 Wednesday, June 9 so we mmy contact
everyone that may be. effective (sic) by the possible
change. ..

On August 2, 1999, Charging Party JoAnn Ritchie conplained to
CNTA that its failure to notify SLP' s Nurses and ot hers about the
June 11, 1999 neeting. Mst SLP's were concerned as they put in
a consi derabl e nunber of days beyond their regular 196 day
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wor kyear getting extra pay but no extra STRS credit. Ms. Ritchie
asked for copies of sone CNTA minutes involving this matter,

whet her CNTA requested fromthe District a list of all "potential
extended year contract unit nmenbers”, and why CNTA excl uded the
SLP's and others. On August 2, 1999, Ms. Ritchie sent
information to CNTA hoping for SLP's to be added to those groups
al ready receiving extended year contract days for STRS credit.

CNTA responded to Ms. Ritchie on August 27, 1999 indicating that
it had "contract clarification" nmeetings with the District where
it raised SLP's concerns but that a consensus was reached not to
increase the SLP's workyear for 1999-2000, and that before a
proposed five day workyear increase was inplenmented for SLP' s
effective the 2000-2001 school year, CNTA would neet with al
SLP's to discuss such an increase.?!

Charging Parties assert that negotiating the STRS benefit for
SLP's was warranted as traditionally it was difficult to find
enough people to fill the SLP jobs. The SLP' s contend that they
were inproperly excluded during the regular negotiations and were
only discussed later during contract "clarification" talks caused
by SLP's conmplaining. SLP' s point out that this issue has not
been brought to the menbers for a vote and that contract

" negotiations can be re-opened any tine based on the agreenent of
the parties.

Based on the above information, the charge does not state a prim
facie violation.

Charging Parties have alleged that the exclusive representative
denied themthe right to fair representation (DFR guaranteed by
EERA section 3544.9 and thereby violated section 3543.6(b). The
DFR i nposed on the exclusive representative attaches during
contract negotiations. To establish that the union did not
fairly represent enployees in contract negotiations, it nust be
shown that the CNTA' s action was arbitrary, discrimnatory or
made in bad faith. See Los Angeles Unified School District
(1986) PERB Deci sion No. 599; _Sacramento Gty Teachers

Associ ation (1984) PERB Decision No. 428 at p.9.)

In order to state a prima facie case of arbitrary conduct
violating the duty of fair representation, a Charging Party:

" ... must at a mninmuminclude an assertion
of sufficient facts fromwhich it becones
apparent how or .in what manner the exclusive

My investigation has revealed that the District was willing
to make the STRS change only for enployees with workyears which
were | ess than 196 days. Around April 1999, CNTA acqui esced on
this point.



representative's action or jpaction was

wi thout a rational basis or devoid of honest
judgnent. (Enphasis added.)" |[Reed District
Teachers Association, CTA/NEA (Reyes) (1983)
PERB Deci sion No. 332, p. 9, citing Rocklin
Teachers Professional Association_(Ronero)
(1980) PERB Deci si on No. 124.]

The union is not required or expected to satisfy all menbers of
the bargaining unit it represents, and the duty of fair
representation "does not nmean that [the exclusive representative]
is barred frommaking contracts which may have unfavorabl e
effects on some of the nenbers...."” Steele v. Louisville &
NRR et al. (1944) 323 U-S. 192 [15 LRRM 708, 712], quoted in
Redl ands Teachers Associ ation (1978) PERB Decision No. 72. As
noted in Redl ands Teachers Association at p.5, quoting from Ford
Motor Co. V. Huffman (1953) 345 U S. 330 [31 LRRM 2548 at 25517,
"_..AWwde range of reasonableness nust be allowed a statutory
bargai ning representative in serving the unit it represents...”
Al so, the exclusive representative is not under an obligation to
negotiate a particular itembenefitting certain unit menbers.
See Los Rios Coll ege Federation of Teachers. CFT/AFT (Baker et
al .) TPERB Deciston NO. 877, cited in LOS R 0S ColTege Federation
of Teachers (1996) PERB Deci sion No. TI33. The negotiati on of
provisions elimnating an advantage for a small group of

enpl oyees does not violate the DFR Munt D abl o Education
Assocli ation (1984) PERB Decision No 4227 NOr 1S the duty
breached When the parties negotiate provisions adversely
affecting particul ar enpl oyees. San Franci sco Cl assroom Teachers
Associ ation (1984) PERB Deci si on No—774#:

The Charging Parties' allegations do not show that CNTA acted in
an arbitrary, discrimnatory or bad faith manner. Even if the
SLP's were not notified of the June 11, 1999 neeting, it appears
that CNTA attenpted to obtain corrected lists for notifying

enpl oyees fromthe District. Also, the facts alleged do not show
that CNTA's failure to garner a benefit for the SLP' s was done as
retaliation for protected activity, or done for any other invalid
reason. Finally, CNTA's failure to provide the requested

m nutes, and its failure to answer several questions, in and of
itself, does not indicate a violation of the DFR

Accordingly, | amdism ssing the charge.

Right to Appeal

Pursuant to Public Enploynent Relations Board regul ations, you
may obtain a review of this dismssal of the charge by filing
an appeal to the Board itself within twenty (20) cal endar days
after service of this dismssal. (Cal. Code Regs., tit. 8,

sec. 32635(a).) Any docunment filed with the Board nust contain



the case name and nunber, and the original and five (5) copies of
all docunents must be provided to the Board.

A docunent is considered "filed" when actually received before
the close of business (5 p.m) on the last day set for filing or
when mail ed by certified or Express United States mail, as shown
on the postal receipt or postmark, or delivered to a common
carrier prom sing overnight delivery, as shown on the carrier's
receipt, not later than the last day set for filing. (Cal. Code
Regs., tit. 8, sec. 32135(a); see also Cal. Code Regs., tit. 8,
sec. 32130.)

A docunent is also considered "filed" when received by facsimle
transm ssion before the close of business on the |ast day for
filing together with a Facsinile Transm ssion Cover Sheet which
neets the requirenments of Cal. Code Regs., tit. 8, sec. 32135(d),
provided the filing party also places the original, together with
the required nunber of copies and proof of service, in the U. S.
mail. (Cal. Code. Regs., tit. 8, secs. 32135(b), (c) and (d);
see also Cal. Code Regs., tit. 8, secs. 32090 and 32130.)

The Board's address is:

Publ i c Enpl oynent Rel ations Board
Attention: Appeal s Assistant
1031 18th Street
Sacranment o, CA 95814-4174

FAX: (916) 327-7960

If you file a tinely appeal of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statement in opposition within twenty (20) cal endar
days following the date of service of the appeal. (Cal. Code
Regs., tit. 8, sec. 32635(b).)

Servi ce

Al'l docunents authorized to be filed herein nust also be "served"
upon all parties to the proceeding, and a "proof of service"

must acconpany each copy of a document served upon a party or
filed with the Board itself. (See Cal. Code Regs., tit. 8,

sec. 32140 for the required contents and a sanple form) The
docunment will be considered properly "served® when personally
delivered or deposited in the first-class nmail, postage paid and
properly addressed. A docunent filed by facsimle transm ssion
may be concurrently served via facsimle transm ssion on al
parties to the proceeding. (Cal. Code Regs., tit. 8, sec.
32135(c).)



Ext ensi on of Tine

A request for an extension of tine, in which to file a docunent
with the Board itself, nust be inwiting and filed with the
Board at the previously noted address. request for an
extension nust be filed at |least three (3) calendar days before
the expiration of the tine required for filing the docunent.
The request nust indicate good cause for and, if known, the
BOSI tion of each other party regarding the extension, and shall
e acconpani ed by proof of service of the request upon each
party. (Cal. Code Regs., tit. 8, sec. 32132.)

Fi nal Date

If no appeal is filed within the specified tine limts, the
dismssal will becone final when the tine limts have expired.

Si ncerely,

RCBERT THOWVPSON
Deputy Ceneral Counsel

Marc S. Hurwitz
Regi onal Attorney

At t achnent

cc: Marianne Reinhold, Esgq. of Reich, Adell, Oost & Cvitan, Los
Angel es, CA



