STATE OF CALI FORNI A
DECI SI ON OF THE
PUBLI C EMPLOYMENT RELATI ONS BQOARD

DOLAN LEE BRADLEY,
Charging Party, Case No. LA-CE-4152
V. PERB Deci si on No. 1389

SANTA MONI CA- MALI BU UNI FI ED

May 31, 2000
SCHOOL DI STRI CT,

Respondent .

e T S

Appear ances; Dol an Lee Bradley, on his own behal f; Atkinson,
Andel son, Loya, Ruud & Ronp by Janes Baca, Attorney, for Santa
Moni ca- Mai i bu Unified School District.
Bef ore Dyer, Amador and Baker, Menbers.

DECI SI ON

BAKER, Menber: This case cones before the Public Enpl oynent
Rel ati ons Board (Board) on appeal by Dol an Lee Bradl ey (Bradley)
fromthe Board agent's dism ssal (attached) of his unfair
practice charge.

The charge alleges that the Santa Monica-Malibu Unified
School District (District) violated the Educational Enploynent
Rel ati ons Act (EERA)! by changing Bradley's classification from
| ead custodian to day custodian and by reducing his salary by
five percent, in retaliation for his activity as a job steward

for Service Enployees International Union Local 660. This

conduct is alleged to viol ate EERA section 3543.5(a).?

'EERA is codified at Government Code section 3540 et seq.

’Section 3543.5 provides, in part:



The Board has reviewed the entire record in this case,
including the original and anmended unfair practice charges, the
war ni ng and dismssal letters, Bradley's appeal and the
District's response. The Board finds the dism ssal and warning
letters to be free fromprejudicial error and adopts themas the
deci sion of the Board itself.

ORDER

The unfair practice charge in Case No. LA-CE-4152 is hereby
DI SM SSED W THOUT LEAVE TO AMEND.

Menmbers Dyer and Amador joined in this Decision.

It shall be unlawful for a public schoo
enpl oyer to do any of the follow ng:

(a) Inpose or threaten to inpose reprisals
~on.enpl oyees,. to-discrimnate-or -threaten to
di scri m nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of
this subdivision, "enployee" includes an
applicant for enploynment or reenploynent.

2



STATE OF CALIFORNIA * ‘- GRAY DAVIS. Governor

San Francisco Regional Office
177 Post Street, 9th Floor

San Francisco, CA 94108-4737
(415) 439-6940

February 2, 2 0 00
Dol an Lee Bradl ey

Re: DI SM SSAL OF CHARGE/ REFUSAL TO | SSUE COWVPLAI NT
Dol an Lee Bradley v. Santa Monica-Mlibu Unified School
District :
Unfair Practice Charge No. LA-CE-4152: First Anended_Charge

Dear M. Bradley:

The above-referenced unfair practice charge, filed January 14,
2000, alleges the Santa Mnica-Mlibu Unified School District
(District) violated federal |abor |aw by revoking your job.
classification. This conduct is alleged to violate Governnent
Code section 3543.5 of the Educational Enploynent Rel ations Act
(EERA or Act) . :

| indicated to you, in ny attached |letter dated January 24, 2000,
that the above-referenced charge did not state a prima facie
case. You were advised that, 1f there were any factua

i naccuracies or additional facts -which would correct the
deficiencies explained in that letter, you should anend the
charge. You were further advised that, unless you anended the
charge to state a prim facie case or withdrew it prior to
January 31, 2000, the charge would be di sm ssed.

On January 31, 2000, Charging Party filed a first anended charge
in the Los Angeles Regional Ofice. In ny January 24, 2000,
letter, | informed Charging Party that his allegation of
discrimnation was tinme barred. The anended charge adds the
follow ng facts.

On July 17, 1995, Charging Party received a letter fromDistrict
Personnel Director, Jane Ellison, stating that the 5% | ead
stipend was being'termnated. Ms. Ellison stated the District's
new cl assification study determ ned Charging Party should not be
in a Lead Custodian position, as he had no subordinates to
supervi se. Thus, on or about July 24, 1995, the D strict
reclassified Charging Party back to a Day Custodi an.

On August 15, 1995, Charging Party wote a letter to Ms. Ellison
regarding the reclassification. |In this letter, Charging Party
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states his belief that the reclassification violates the Merit
Rul es.

On January 10, 1996, Charging Party filed a Level | grievance
over the reclassification. The grievance alleges the D strict
did not follow the classification study in renoving himfromhis
Lead Custodi an position. The grievance does not, however, cite
any specific collective bargaining provisions or Merit Rules.

On January 18, 1996, the grievance was denied at Level | w thout
comment. On January 24, 1996, the grievance was denied at Leve
1. The Level Il response is not attached to the original or

anended char ge. Pursuant to Article 13.7.2.3 of the Agreenent
bet ween SEIU and the District, Charging Party had fifteen (15)
days after receipt of the Level Il response to request Level 111
bi nding arbitration. Apparently, Charging Party did not request
bi nding arbitration.

On March 23, 1999, Charging Party sent a letter to SEIU Business
Agent Ron Ferrara, requesting assistance fromSEIU in this
matter. Specifically, it appears Charging Party sought a

Per sonnel Commi ssion hearing on alleged violation of the Mrit
Rul es.

In or about May, 1999, Charging Party net with SEIU
representative, Jack Roberts. During this neeting, Charging
Party was infornmed that SEIU had worked out a settlenent with the
District regarding the reclassification issue. The settlenent
called for the District and SEIU to each pay one-half of the
seven (7) nonth salary for Lead Custodi an. Charging Party
refused to sign this settlenent agreenent, believing it did not
conformto Merit Rule 3.3.3.1

!Merit Rule 3.3.3 is a recitation of Education Code
section 45285, which states in relevant part:

A.  The reclassification of positions to a
hi gher salary level shall have the follow ng
effect on incunbents:

1. when all of the'positions in a
cl ass or when one or nore positions
in a class are reclassified to a

hi gher cl assification, an incunbent
who has a continuous enpl oynent
record of three or nore years in
the position shall be reclassified
with the position, wthout

exam nation and shall serve a
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On May 25, 1999, M. Roberts filed an appeal letter with the
Presi dent of the Personnel Commi ssion, - initiating a Personnel
Comm ssi on heari ng. The appeal letter alleged the District
violated Merit Rule 3.3.3.

On Septenber 24, 1999, a Personnel Conmm ssion hearing was held
regarding Charging Party's reclassification. On Novenber 15,
1999, the Personnel Comm ssion denied Charging Party's claim and
informed himof his right to file in Superior Court.

Based on the facts presented in the original and anmended char ges,
the charge fails to state a prima facie violation of the EERA,
for the reasons provi ded bel ow

As noted in ny January 24, 2000, letter, Governnent Code section
3541.5(a) (1) prohibits the Board fromissuing a conplaint in
respect of any charge based upon an alleged unfair practice
occurring nore than six nonths prior to the filing of the charge.
The statute of limtation begins to run on the date Charging
Party knew or should have known of the conduct underlying the
char ge. In this instance, Charging Party knew of the term nation
of his Lead Custodian position on July 24, 1995, and as such the
charge is untinely.

Charging Party asserts the charge should be considered tinely
filed as he was pursuing his Personnel Conm ssion hearing.
However, PERB does not recognize the doctrine of "equitable
tolling," under which a charging party will not be precluded from
proceeding on an untinely charge if he or she has pursued an
alternative legal renedy in good faith. (San Diego Unified

School District (1991) PERB Decision No. 885.) As such, the
statute of limtations was not tolled while Charging Party
pursued the Personnel Comm ssion hearing.

It is arguable that Charging Party is entitled to the tolling
under Government Code section 3541.5(a)(2).2 Pursuant to that
section, PERB nust consider the |imtations period tolled during
the time it took charging party to exhaust any contractua
grievance machinery. However, Charging Party's contractua

~probationary -period. ..

> However, it appears Charging Party failed to raise the
issue of discrimnation either in the contractual grievance or
the Personnel Comm ssion hearing. As the issue presented in the
PERB unfair practice charge is different than the issue presented
in the contractual grievance, tolling would not be appropriate.
(North Orange County Community_College District (Kiszely). (1998)
PERB Deci sion No. 1268.)
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grievance was terminated in January 1996, when Charging Party and
SEIU did not pursue binding arbitration in this matter. As such
the charge, even wth tolling, is untinely.

At the end of the amended charge, Charging Party asserts his
renmoval fromthe Lead Custodi an position was discrimnatory, as
Charging Party was a Job Steward. However, Charging Party fails
to provide any facts regarding this allegation. Mreover, this
allegation is also untinely filed.

Ri ght to Appeal

Pursuant to Public Enploynent Rel ations Board regul ati ons, you
may obtain a review of this dismssal of the charge by filing

an appeal to the Board itself within twenty (20) cal endar days
after service of this dism ssal. (Cal. Code Regs., tit. 8,

sec. 32635(a).) Any docunent filed with the Board nmust contain
the case nane and nunber, and the original and five (5) copies of
all docunents nust be provided to the Board.

A docunent is considered "filed" when actually received before
the close of business (5 p.m) on the last day set for filing or
when mailed by certified or Express United States mail, as shown
on the postal receipt or postmark, or delivered to a common
carrier prom sing overnight delivery, as shown on the carrier's
receipt, not later than the last day set for filing. (Cal. Code
Regs., tit. 8, sec. 32135(a); see also Cal. Code Regs., tit. 8,
sec. 32130.) '

A docunent is also considered "filed" when received by facsimle
transm ssion before the close of business on the last day for
filing together wwth a Facsimle Transm ssion Cover Sheet which
neets the requirenents of Cal. Code Regs., tit. 8, sec. 32135(d),
provided the filing party also places the original, together with
the required nunber of copies and proof of service, in the U S.
mail. (Cal. Code. Regs., tit. 8, secs. 32135(b), (c) and (d);
see also Cal. Code Regs., tit. 8, secs. 32090 and 32130.)

The Board's address is:

- Publi c--Enpl oynent - Rel ati ons Board
Attention: Appeal s Assistant
1031 18th Street '
Sacranmento, CA 95814-4174
FAX: (916) 327-7960

If you file a tinmely appeal of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statenent in opposition within twenty (20) cal endar
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days following the date of service of the appeal. (Cal. Code

Regs., tit. 8, sec. 32635(b).)
Servi ce

Al'l docunents authorized to be filed herein nust also be "served"
upon all parties to the proceeding, and a "proof of service"
must acconpany each copy of a docunent served upon a party or
filed with the Board itself. (See Cal. Code Regs., tit. 8,

sec. 32140 for the required contents and a sanple form) The
docunment w |l be considered properly "served" when personally
delivered or deposited in the first-class mail, postage paid and
properly addressed. A docunment filed by facsimle transm ssion
may be concurrently served via facsimle transm ssion on al
parties to the proceeding. (Cal. Code Regs., tit. 8, sec.
32135(c¢) .)

Ext ensi on of Time

A request for an extension of tinme, in which to file a docunent
with the Board itself, must be in witing and filed with the
Board at the previously noted address. A request for an
extension nust be filed at least three (3) cal endar days before
the expiration of the tinme required for filing the docunment.
The request nust indicate good cause for and, if known, the
position of each other party regarding the extension, and shal
be acconpani ed by proof of service of the request upon each
party. (Cal. Code Regs., tit. 8, sec. 32132.)

Final Date

If no appeal is filed within the specified time limts, the
dism ssal will beconme final when the time limts have expired.
Si ncerely,

ROBERT THOWPSON
Deputy General Counsel

Kristin L. Rosi
Regi onal Attorney

At t achnent

cc: JimVaca



STATE OF CALIFORNIA . GRAY DAVIS, Governor

San Francisco Regional Office
177 Post Street, 9th Floor

San Francisco, CA 94108-4737
(415) 439-6940

January 24, 2000
Dol an Lee Bradl ey

Re:  WARNI NG LETTER _
Dol an Lee Bradley v. Santa Monica-Miibu Unified School
District '

Infair Practice Charge No LA- CF- 4152

Dear M. Bradley:

The above-referenced unfair practice charge, filed January 14,
2000, alleges the Santa Monica-Mlibu Unified School District
(District) violated federal |abor |aw by revoking your job
classification. This conduct is alleged to violate Governnent
Code section 3543.5 of the Educational Enploynment Rel ations Act
(EERA or Act).?!

| nvestigation of the charge revealed the follow ng. Char gi ng
Party is enployed by the District as a Day Custodi an at Santa
Moni ca High School. As a classified enployee, Charging Party is
exclusively represented by the Service Enployees |International
Uni on, Local 660 (SEIU). Facts provided also state Charging
Party was a job steward for SEIU at all tines relevant herein.

In July 1994, Principal Sylvia Rousseau informed Charging Party
that she was going to initiate a personnel action to have
Charging Party's position as a Day Custodian reclassified to a
Lead Custodi an position. On Septenber 22, 1994, Charging Party
was reclassified as a Lead Custodian. This reclassification had-
the result of increasing Charging Party's salary by 5%

On July 17, 1995, Charging Party received a letter fromDistrict
Personnel Director, Jane Ellison, stating that the 5% | ead
stipend was being termnated. M. Ellison stated the District's
new cl assification study determ ned Charging Party should not be
in a Lead Custodian position, as he had no subordinates to

! PERB lacks jurisdiction over clains that the District
vivtated—federat—tabor |aw. However, this charge will be
analyzed as if Charging Party alleged violations of the EERA



Warni ng Letter
LA- CE- 4152
Page 2

supervi se. Thus, on or about July 24, 1995, the D strict
reclassified Charging Party back to a Day Custodi an.

Based on the above stated facts, the charge as presently witten,
fails to state a prima facie violation of the EERA, for the
reasons provi ded bel ow.

Gover nment Code section 3541.5(a)(1) prohibits the Board from
issuing a conplaint in respect of any charge based upon an

al l eged unfair practice occurring nore than six nonths prior to
the filing of the charge. In the instant charge, Charging Party
knew of the adverse action in July of 1995, nore than four years
prior to the filing of the unfair practice charge. As such, the
charge is untinely and nust be di sm ssed.

For these reasons the charge, as presently witten, does not
state a prim facie case. If there are any factual inaccuracies
in this letter or additional facts which would correct the
deficienci es expl ai ned above, please anend the charge. The
anended charge should be prepared on a standard PERB unfair
practice charge form clearly |abeled First Amended Charge,
contain all the facts and allegations you wish to make, and

be signed under penalty of perjury by the charging party. The
amended charge nust have the case nunber witten on the top right
hand corner of the charge form The anended charge nust be
served on the respondent's representative and the original proof

of service nust be filed with PERB. If | do not receive an
anended charge or withdrawal fromyou before January 31, 1999, |
shall dism ss your charge. |[If you have any questions, please

call nme at (415) 439-6940.

Kristin L. Rosi
Regi onal Attorney



