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DECI SI ON

AVADOR, Menber: This case conmes before the Public
Enpl oynent Rel ations Board (PERB or Board) on exceptions filed by
both the Antel ope Valley Union H gh School District (D strict)
and the California School Enployees Association and its Chapter
#612 (CSEA) to a proposed decision (attached) of a PERB
adm nistrative law judge (ALJ). In the proposed decision, the
ALJ di sm ssed CSEA's charge and conpl aint which alleged that the
District unilaterally replaced a full-tine vacant cafeteria

hel per position with two part-tine cafeteria hel per positions and

refused to negotiate the decision or its effects, thereby



violating section 3543.5(a), (b) and (c) of the Educationa
Enpl oyment Rel ations Act (EERA) .!

After reviewing the entire record in this case, including
the unfair practice charge and conmplaint, the hearing transcript,
the proposed decision and the filings of the parties, the Board
hereby dism sses the unfair practice charge and conplaint in
accordance with the follow ng discussion

FI NDI NGS _OF FACT

The District is a public school enployer and CSEA is the
exclusive representative of an appropriate unit of employees,
both within the meaning of EERA. The District operates six high
schools: Antelope Valley, Quartz Hill, Palmdale, Lancaster,

Desert W nds and Hi ghl ands.

'EERA is codified at Government Code section 3540 et seq.
Unl ess otherwi se indicated, all statutory references herein are
to the Government Code. Section 3543.5 states, in pertinent
part:

It shall be unlawful for a public school
empl oyer to do any of the follow ng:

(a) | mpose or threaten to inmpose reprisals
on empl oyees, to discrimnate or threaten to
discrimnate against employees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of
this subdivision, "enployee" includes an
applicant for enployment or reenployment.

(b) Deny to enployee organizations rights
guaranteed to them by this chapter

(c) Refuse or fail to meet and negotiate in
good faith with an exclusive representative.
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Prior to 1997, each school enployed one 8-hour cafeteria
wor ker, except for Quartz Hill, which had two 8-hour cafeteria
wor kers. Mel ani e Dohn (Dohn), a CSEA job steward who was a
longtinme District enployee, testified that the District had a
past practice at Quartz H |l of enploying workers in part-tine
cafeteria positions.

Since 1992, the food services departnent has |[ost a nunber
of 8-hour enployees. Dohn testified that the District has a past
practice of not replacing or filling vacant positions.

Ei ght - hour positions enjoy health and wel fare benefits.

Enpl oyees with less than four hours do not receive such benefits.

Teri Narveson (Narveson) was enployed as an 8-hour per day
cafeteria helper at Quartz Hill. Narveson's duties included
stocki ng the snackbar, operating a cash register, and doing
personnel paper work for the food services manager. According to
Boni ta Mendonca (Mendonca), food services manager at Quartz Hill,
Narveson was going to be transferred to Lancaster H gh School .
VWhen Narveson inforned the District that she did not want to
transfer to Lancaster and would be retiring soon, the D strict
allowed her to stay at Quartz H Il until she retired on
August 2 9, 1997.

Mendonca testified that Narveson's position is still in
exi stence but remains vacant.

After learning about an automated pizza machine, the
District decided to purchase one and brought it to Quartz Hill

around the sanme tine Narveson retired. According to testinony,



this type of pizza nmachine requires one person to attend to it
constantly while it is being operated. At |east one other person
must be available to run a cash register while the pizza machine
is running. Thus, in order to have adequate coverage during

peri ods of peak demand when the pizza machine is running, two
enpl oyees nmust be on duty from approxi mately one-half hour before
snack until 20 minutes after Iunch.

Mendonca testified that Food Service Director Terry Custer
(Custer) reviewed the District's staffing and food service
progranms with its cafeteria nmanagers. Custer determ ned that
there was a need to enploy several additional part-tine cafeteria
hel pers to fill various positions within the District, including
staffing the new pizza machi ne and cash register at Quartz Hill.

The District subsequently posted and filled two new three
and one-half hour cafeteria hel per positions for Quartz Hill.?2
The duties described were: prepare and serve foods in cafeteria
or snackbar, prepare salads, pastries or other foods, act as
cashi er, wash dishes, dry, sort and put away silver, work at
counter and steam tables and perform other duties in the
cafeteria as required. The tine slot for the two part-tine
positions at Quartz H Il was designed to cover the three and one-
hal f hour peak demand tine; i.e., fromapproximately 9:15 am to

12: 45 p. m

’l't also posted two such positions at Lancaster Hi gh School,
and one each at Antelope Valley H gh and H ghl and H gh School s.
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In response to questions from CSEA job steward Dohn,
Mendonca told her that the postings were for two new part-tine
positions at Quartz HIl, and that the District was not filling
the 8-hour position vacated by Narveson. On Septenber 10, 1997,
Dohn wote to CSEA Labor Rel ations Representative Carol Finck
(Finck) regarding the flyer she saw concerning the two
three and one-half hour vacancies at Quartz H Il School.

Finck wote to Director of Personnel Jan Medena (Medenma) on
Septenber 12, 1997, asserting that the District was reducing the
hours of an 8-hour position. Fi nck contended that the reduction
in hours was within the scope of negotiations and demanded to
bargai n the reduction.

Medema responded on Septenber 16, 1997. She stated that the

District had not changed the hours of an existing position, but

had decided not to fill the vacancy. She also stated that should
an 8-hour position be needed, the District would fill it.
Mendonca, the food services manager at Quartz Hill, had

worked as a three and one-half hour food service worker for
several years prior to her 1993 pronotion. During that time she
al so held the position of chief job steward for CSEA. Prior to
recei ving her pronotion to the food services manager position,
she investigated the District's practices with respect to food
service workers. She found that the District had a past practice
of elimnating bakers and cooks through attrition. Four to six
positions were vacated and never filled. She also found that

food inventories contained many pre-baked or prepackaged goods.



Because of these trends, she noted that the District needed nore
cashiers and fewer food preparers.

Mendonca also testified that the decision not to fill

Narveson's position at Quartz Hill was not related to costs, but
rat her, because that site was overstaffed. |n addition, Mendonca
testified that when she becanme manager at Quartz Hill, it was the

only school with two full-tinme food service workers.

Mendonca further testified that even if Narveson had not
retired, the District would still have enployed two three and
one-hal f hour positions for the peak tine slot due to the
purchase of the pizza machine. This is because a cashier nust be
avail able at the same tine the other worker is operating the
pi zza machi ne.

The parties' current collective bargaining agreenent title
page denotes the agreenment as covering the period from January 1,
1997 to June 30, 1999.° Several provisions are relevant to this
case.

Article XI'l, "Transfer Policy", provides as follows:

12.0 The District shall have the sole
authority to determ ne when and where an
opening exists within the unit of classified
unit nenbers described in Article 1,
Certification of Representative, of this
agreenent. The Superintendent, or his

desi gnee, shall have the power to transfer
unit nmenbers fromone work site to another

work site, subject to the provisions set
forth in this Article.

3However, the "Durations" |anguage of the agreement
(Article XXII1) provides that the agreenent becane effective upon
board adopti on on October 1, 1997.
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Article XVIl, "D strict R ghts", provides:

17.0 Al matters not specifically enunerated
as within the scope of negotiations in
Government Code Section 3543.2 are reserved
to the District. It is agreed that such
reserved rights include, but are not Iimted
to, the exclusive right and power to

determ ne, inplenent, supplenent, change,

nodi fy, or discontinue, in whole or in part,
tenporarily or permanently, any of the
foll ow ng:

Anong the sections is 17.6 which provides:

Secti

The selection, classification, direction,
pronoti on, denotion, discipline, and
termnation of all personnel of the District;
affirmati ve action and equal enpl oynent
policies and prograns to inprove the
District's utilization of wonen and
mnorities; the assignnment of unit nenbers to
any location (subject to the express terns of
this agreenment regarding transfers), and also
to any facilities, classroons, functions,
activities, academ c subject matters, grade

| evel s, departnents, tasks or equi pnment; and
the determ nation as to whether, when and
where there is a job opening.

on 17.14 provides (in part):

In addition to it's statutory reserve rights,
the District also retains within its sole

di scretion all rights and powers not
expressly limted by the clear and explicit

| anguage of this agreenent, including but not
l[imted to the exclusive right and power to
determ ne, inplenent, supplenent, change,
nodi fy, or discontinue in whole or in part,
tenporarily or permanently, any of the
fol |l ow ng:

17.14.1 The rate of pay for any
classifications inplenented during
the termof this agreenent.

17.14.2 Security and safety neasures and
rules for unit nenbers.

17.14. 3 The transfer of unit nenbers
District-w de.
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17.14. 4 Staffing patterns.

Finally, section 21.1 provides:
It is agreed that during the termof this
agreenent, the parties waive and relinquish
the right to neet and negotiate and agree
that the parties shall not be obligated to
nmeet and negotiate wth respect to any-
subject or matter covered in this agreenent .

even though such subjects or matters were
proposed and |ater w thdrawn.

Both parties filed exceptions to the ALJ's proposed

deci si on.
1 SSUE

Did the District fail to meet and negotiate in good faith

when it posted and filled two part-tinme positions at Quartz HIl?
DI SCUSSI ON

An enployer's unilateral change in terns and conditions of
enpl oynent within the scope of representation is, absent a valid
defense, a per se refusal to negotiate and violative of EERA

section 3543.5(c) . (Pajaro Valley Unified School District (1978)

PERB Deci sion No. 51 (Pajaro Valley.)

To prevail on a conplaint of unilateral change, the charging
party nust establish by a preponderance of the evidence that
(1) the enployer breached or altered the party's witten
agreenent or own established past practice; (2) such action was
taken w thout giving the exclusive representative notice or an
opportunity to bargain over the change; (3) the change is not
nerely an isolated breach of the contract, but anounts to a

change of policy (i.e., having a generalized effect or continuing



i mpact upon bargaining unit nmenbers' terns and conditions of
enpl oynment); and (4) the change in policy concerns a matter

wi thin the scope of representation. (Gant Joint _Union High

School District (1982) PERB Decision No. 196; Pajaro Valley;

Davis Unified School District, et al. (1980) PERB Deci sion

No. 116.)

In Arcata Elenentary_School District (1996) PERB Deci sion

No. 1163 (Arcata), PERB addressed the question of the
negotiability of an enployer's decision to change the hours of a
vacant position. PERB s analysis included finding a bal ance
between the right of nanagenent to "run the business" against the
obligation of the enployer to negotiate about nmatters within the
scope of representation. Drawing on federal precedent* and PERB
cases, the Board concluded that contracting out decisions based
upon | abor costs are subject to negotiation. Relating to

changi ng vacant positions, the Board held that:

Such a decision which reflects a change in
the nature, direction or |evel of service
falls within managenent's prerogative and is

“I'n Arcata, PERB relied on Fibreboard Paper Products Corp.
v. NLRB (1964) 379 U. S. 203 [57 LRRM 2609] (Eibreboard), Qis
El evator Co. (1984) 269 NLRB 891 [116 LRRM 1075] and First
Nat i onal  Mai ntenance Corp. v. NLRB (1981) 452 U.S. 666 [107 LRRM
2705] in defining managerial decisions that "lie at the core of
entrepreneurial control"™ and are excluded fromthe scope of
representation, unless based upon |abor costs. As the Board
noted in Arcata, PERB has specifically applied the Fibreboard
standard to conclude that various enployer decisions fall within
managenent prerogative and are outside the scope of
representation. These included the enployer's decisions to
create and abolish job classifications; contracting out;
assignnment of non-unit work to volunteers; the decision to cease
operation of a child care center; and the decision to create an
enpl oyee assi stance program (Arcata at p. 5 fn. 4.)
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outside the scope of representation.

[footnote omtted] Conversely, a decision to
change the hours of a vacant position which
is based on | abor cost considerations and
does not reflect a change in the nature,
direction or level of service, is directly-
related to issues of enployee wages and hours
and is within the scope of representation.

(dd. at p. 8.)

The Board al so enphasi zed the follow ng |anguage from State of

California (Departnent of Personnel Administration) (1987) PERB

Deci si on No. 648-S:

If the decision to be nmade by this enpl oyer

. . . 1s based upon considerations other than
| abor costs, it is difficult to see how the
deci sion woul d be anenable to collective
bargai ning. The unions would, of necessity,
be involved in decision nmaki ng beyond their
own interests of enployee wages and hours.
But such is not the function of an exclusive
representative, it is the function of
managenent to be concerned with the running
of the business. [Arcata at pp. 7-8.]

Recently, in East Side Union High School District (1999)

PERB Deci sion No. 1353 (East Side), the Board clarified that
enpl oyers may adjust the hours of vacant positions unilaterally
when "legitimate changes in the nature, direction or |evel of
service have occurred, changes which are not based primarily on
wage and benefit cost considerations.” (East Side at p. 9.)
The Board conti nued:

The enpl oyer may not unilaterally convert a

vacant full-time, full-benefit position to

multiple part-tinme, reduced-benefit positions

at substantial |abor cost savings, and

justify the action sinply because the

resulting part-tinme positions wll provide a
changed | evel of service.

({d. at p. 10.)
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The Board concluded that, based on the facts presented in
East Side, the District's decision represented a "cost driven
redepl oynment of its l|abor resources” and that |abor cost
consi derations, rather than a change in the nature, direction or
l evel of service, formed the primary basis of the District's
decision to convert vacant full-time positions to nultiple three
and one-half hour positions. (Ld._ at p. 11.) Thus, it concluded
that the decision was negoti abl e.

Under this line of cases, the issue is whether the
enpl oyer's decision not to fill a vacant full-tinme position and
to create multiple new part-tine positions constitutes a

legitimate change in the nature, direction or |evel of service or

whet her the decision is primarily driven by |abor cost

consi derations. This approach is necessary to avoid underm ning
the Board's |ongstanding recognition that the enployer's

deci sions involving the |level of services are wthin managenment
prerogative and outside the scope of representation. (Arcata at
p. 5) In weighing these questions, the Board nust rely on

obj ective evidence.

Applying this line of precedent and conparing relevant facts
to those in the case at bar, the Board is persuaded that the
District's decision does represent a legitimate change in the
nature, direction or level of service and is non-negoti able.
Several factors lead us to this conclusion.

First, there is evidence that the District's decision to

phase out the full-time position at Quartz H Il was nade well
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before its decision to create and fill part-time positions at
that school. Having decided to transfer Narveson's full-tine
position to another school because of overstaffing at Quartz
Hill, the District inforned her of the inpending transfer.
However, once the District |earned of Narveson's intention to
retire in the near future, it refrained frominplenmenting the
transfer out of respect for a longtinme enployee's personal w shes
and retirenment tinetable. There is no evidence whatsoever that
the District intended to fill Narveson's position at Quartz Hil
once she retired. In fact, the District's past practice is to
the contrary, as there was a pattern of several years' duration
of leaving full-tine food service positions vacant when the
i ncunbent retired.

Second, it is clear that the District nade the decision not
to fill the full-tine position at Quartz H Il after Narveson's

retirenment independently of its decision to add a pizza nachine

and staff it appropriately. CSEA has not successfully rebutted
the District's substantial testinony that its decision to create
the two new part-tine positions at Quartz H Il was nade
subsequent to and independently of its decision not to fill
Narveson's forner full-time position. This evidence supports a
conclusion that the decision was not based on projected |abor
cost savings which would be achieved by converting a full-tine
full-benefit position to two part-tinme no-benefit positions.
Third, the decision to add the part-tinme positions was nade

in order to inmplement the District's non-negotiable decision to
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provide a different type of service to patrons by opening a pizza
parlor. Due to the operating requirenents of the pizza nachine,
a particular staffing configuration was needed in order to
appropriately serve custoners, i.e., one person was needed to run
the machi ne and another to run the cash register for the sane
three and one-half hour tinme slot.

Both parties offer conpelling arguﬁents, but CSEA has failed
to support its allegations with convincing evidence. The
District, by contrast, as discussed above, offers several forns
of evidence in support of its position which were not
successfully rebutted by CSEA

After careful consideration of the facts in this case, we
conclude that when the District decided to begin selling freshly-
made pizza to cafeteria diners and nmade related hiring decisions,
it made a legitimte, actual change in the existing nature and
| evel of service. Under the Arcata line of cases discussed
above, this decision falls wthin nmanagenent prerogative and is
not negotiable.”®

Since there was no duty to negotiate, CSEA' s allegation that
the District's action constituted an unlawful unilateral change

fails under the Board's Grant standard.®

°Since the Board finds that the District acted within its
managenent prerogative, it is unnecessary to deal with the
District's waiver by contract argunment or any of the District's
ot her legal theories. '

*Wth regard to the allegation that the District failed to
bargai n over the negotiable effects of its decision, the record
contains very little evidence or argunment from CSEA to support
that claim Consequently, any effects resulting fromthe

13



ORDER
Based upon the foregoing findings of fact and concl usions of
law and the entire record in this matter, the unfair practice
charge and conplaint in Case No. LA-CE-3865, California Schoo

Enpl oyees Association and its Chapter #612 v. tel Unified
School District is hereby DI SM SSED W THOUT LEAVE TO AMEND

Menbers Dyer and Baker joined in this Decision.

District's action are largely specul ative and the evidence is
insufficient to sustain a finding of an unlawful refusal to
negoti ate effects.
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STATE OF CALI FORNI A
PUBLI C EMPLOYMENT RELATI ONS BQARD

CALI FORNI A SCHOOL EMPLOYEES
ASSOCI ATI CN,

Unfair Practice
Case No. LA-CE-3865

Charging Party,

V.

ANTELOPE VALLEY UNI ON H GH
SCHOOL DI STRI CT,

PROPCSED DEC! S| ON
(6/ 8/ 99)

Respondent .

Appearances: Keith Pace, Senior Labor Rel ations Representative,
and Mel ani e Shafer, Labor Rel ati ons Representative, for
California School Enployees Association; Schools Legal Service,
by Ant hony V. Leonis, Labor Relations Consultant, for Antel ope
Val l ey Union H gh School District.
Before Gary M Gl lery, Admnistrative Law Judge.

PROCEDURAL HI STORY

A union representing cafeteria workers contends the enployer
split an existing 8-hour position and reduced the hours to two
3 1/2-hour positions without giving the union an opportunity to
negoti ate the change.

This case commenced on Novenber 19, 1997, when the
California School Enployees Association (CSEA) filed an unfair
practice charge against the Antel ope Valley Union H gh School
District (District). The matter was placed into abeyance until
July 23, 1998. After investigation, and on October 29, 1998, the
general counsel of the Public Enploynent Relations Board (PERB or
Board) issued a conplaint against the District. The conpl aint

al l eges that before September 5, 1997, the District's policy

concerning the hours worked per day for a vacant Cafeteria



Hel per | position at Quartz H Il H gh School (Quartz Hll) was
that it was an 8-hour per day position held by Teri Narveson
(Narveson) who had resigned. The conplaint alleges that on
Septenber 5, 1997, the District changed this policy by splitting
the Quartz H Il position into two positions and reducing the
hours for the positions to 3 1/2 hours per day. It is further

al l eged that on or about Septenber 5, 1997, the District
advertised to fill these positions and subsequently filled the
positions over CSEA's objections. This conduct is alleged to
have been done w thout notice to CSEA or affording CSEA an
opportunity to negotiate the decision or the effects of the
change in policy. This action it is alleged, constitutes failure
and refusal to bargain in good faith in violation of the

Educati onal Enpl oynent Rel ations Act (EERA), section 3543.5(c)
and further, denied CSEA its right to represent menbers in
violation of section 3543.5(b) and interfered with rights of unit
enpl oyees to be represented by CSEA in violation of section

3543.5(a).' The conplaint further alleges that on Septenber 12,

'Unl ess otherwi se indicated, all statutory references are to
the Governnment Code. EERA is codified at Governnent Code section
3540 et seq. In relevant part, section 3543.5 provides that it
shall be unlawful for a public school enployer to:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of
this subdivision, "enployee" includes an
applicant for enploynent or reenploynent.
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1997, CSEA objected to the reduction in hours in the cafeteria
position and demanded to bargain the reduction. The District, on
Septenmber 16, 1997, and again on September 19, 1997, denied it
had reduced the hours of the position. This conduct was also
alleged to violate section 3543.5(a), (b) and (c).

The District filed its answer on November 13, 1998, denying
any violation of the EERA.

A settlement conference did not resolve the dispute. For mal
hearing was held on February 19, 1999, in Los Angeles,
California. The parties subm tted post-hearing briefs on
April 2, 1999. Thereafter, ny review of the record led me to a
concern about whether the part-time enployees were in the unit
represented by CSEA. On May 2, 1999, | wrote to the parties
asking for their positions. They both responded on May 24, 1999,
with opposite positions; CSEA asserting the position that part-
time enployees were in the unit, and the District contending they
are not. Thus, as of May 24, 1999, the matter was subm tted for
deci si on.

| conclude the part-time positions are in the bargaining
unit represented by CSEA. This is based upon the follow ng: the
original petition for certification and the certification by PERB
in November of 1977 lists "all regular classified employees"” and

"ot her unclassified enployees”" as within the unit. The rather

(b) Deny to enployee organizations rights
guaranteed to them by this chapter

(c) Refuse or fail to meet and negotiate in
good faith with an exclusive representative.
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extensive list of excluded enpl oyees does not refer to the part-
time enpl oyees.? Subsequent nodifications of the unit
description have not touched this description. Moreover, Bonita
Mendonca (Mendonca), the District's owmn witness, testified that
as a part-tine enployee prior to her appointnment as a manager,
she was in the unit. Indeed, she served as chief job sfemard,
just prior to her appointnment as a nmanager. It is clear,
therefore, that the parties have treated part-tinme enpl oyees as
being within the unit, consistent with the original unit

descri ption.

EI NDI NGS OF FACT

The District is a public school enployer and CSEA is the
excl usive representative of an appropriate unit of enployees,
both within the neaning of EERA.

The District operates six high schools, Antelope Valley,
Quartz Hill, Palndale, Lancaster, Dessert Wnds and Hi ghl ands.

Prior to 1997, each school enployed one 8-hour cafeteria
wor ker except for Quartz H Il which had two 8-hour cafeteria
workers. The District has also had part-tinme positions prior to
1997. There have been vacancy announcenents in the past for
part-tinme positions in the food service program

Since 1992, the food services departnment has |ost a nunber

of 8-hour enpl oyees (pastry cook, cook and cafeteria hel per)

’PERB make take official notice of its own records. (B
Mont e Union High School District (1980) PERB Decision No. 142;
San Ysidro School District (1997) PERB Decision No. 1198.
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through retirenent. The District has not replaced or filled the
vacant positions.

Ei ght - hour positions enjoy health and wel fare benefits.
Enpl oyees with less than four hours do not receive such benefits.

Teri Narveson was enployed as an 8-hour per day cafeteria
hel per at Quartz Hill. Narveson's duties included stocking the
snackbar, operating a cash register, and doing personnel paper
work for the food services manager. According to Mendonca, food
servi ces manager at Quartz Hill, Narveson was going to be
transferred to Lancaster H gh School. She responded that she did
not want to transfer to Lancaster and would be retiring soon.
Thus, the District allowed her to stay at Quartz H Il until she
retired on August 29, 1997.

CSEA job steward Mel anie Dohn (Dohn) testified that CSEA
| ooked for a posting of Narveson's vacant position as it was
interested in having other less than full-tinme cafeteria workers
realize an opportunity for full-tinme work. The position was

never posted.® Rather, two 3 1/2-hour positions were posted for

3CSEA's curiosity about the 8-hour position is somewhat
undercut by Mendonca's unrebutted testinony that Dohn knew that
Narveson was to be transferred to another school well before
Sept enber of 1997. Mendonca testified that she and Dohn had
several conversations about the possible transfer. Under these
ci rcunstances, CSEA's anticipation of a posting of the 8-hour
position at Quartz H |l was suspect. Wy would the District post
an 8-hour position at Quartz H Il when it had already determ ned
to transfer the position to another school when it was filled by
Narveson? Her retirenment brought about the sane profile of full-
time cafeteria workers at Quartz Hill as existed at the other
five school s.



Quartz Hill, along with two at Lancaster Hi gh School, and one
each at Antel ope Valley H gh and Hi ghl and Hi gh School s.*

Dohn testified that she saw the posting for two 3 1/2-hour
positions and went to Mendonca. Dohn testified that in response
to her questions regarding the two posted positions, Mendonca
told her that the District was not filling two existing positions
but that they were new positions, and that the District was not
filling the 8-hour position vacated by Narveson.®

On Septenber 10, 1997, Dohn wote to CSEA Labor Rel ations
Representative Carol Finck (Finck) regarding the flyer she saw
concerning the two 3 1/2-hour vacancies at Quartz Hi |l School.
Dohn wote that the cafeteria nmanager had told her that D strict
Di rector Qf Food Services Terry Custer (Custer), had decided to

split the Narveson 8-hour position into two.®

“The duties described were: prepare and serve foods in
cafeteria or snackbar, prepare salads, pastries or other foods,
act as cashier, wash dishes, dry, sort and put away silver, work
at counter and steamtables and performother duties in the
cafeteria as required.

°Dohn testified that Mendonca said the school only needed
one 8-hour position. This is consistent with Mendonca's | ater
testi nony about the profile for each school having only one
cafeteria worker, but for Quartz Hill, prior to Narveson's
retirement, with two cafeteria workers.

®Dohn's testinony at hearing did not clarify her witten
statenent in this nmeno to Finck, that she asked Mendonca if the
positions posted were "2 old vacancies of hers she was filing".

On cross-exam nation, Dohn's response to use of the word
"elimnation" in reference to the Narveson position was that they
woul d not be filling that position and were substituting it with
the two 3 1/2-hour positions.



Dohn testified she could not find any board action
reflecting elimnation of the Narveson position.

Mendonca testified that she did not tell Dohn that the
District used the 8-hour position to support the two 3 1/2-hour
positions that were posted in 1997. The position is still in
exi stence but remains vacant, she said.’

The school site opened up a pizza parlor and it needed one
person to run the machine and the other to run the register. The
time slot was from9:15 am to 12:45 p. m

Finck wote to Director of Personnel Jan Medema (Medenma) on
Septenber 12, 1997, asserting that the District was reducing the
hours of an 8-hour position. Fi nck contended the reduction in
hours was within the scope of negotiations and demanded to
bargai n the reduction.

Medema responded on Septenber 16, 1997. She stated that
Custer had not changed the hours of an existing position but had
decided not to fill the vacancy. She cbncluded that should an
8-hour position be needed, the District would fill it.

Mendonca was a 3 1/2-hour food service worker for eleven
years prior to her appdintnent as food service manager. During
this time she held the position of chief job steward for CSEA
In 1993, she was appointed food service manager at Quartz H |l l.
Prior to her appointnent she had investigated the District's

practices with respect to food service workers. Mendonca found

'CSEA stipulated that the eight positions from which
enpl oyees had retired still exist and renmain vacant.
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that the District, through attrition was elimnating bakers and
cooks. Four to six positions were vacated and never filled. She
found food inventories contained pre-baked or prepackaged goods.
The District needed nore cashiers because there were nore
students, but fewer food preparers.

Mendonca testified that the decision not to fill Narveson's
position at Quartz H Il was not related to costs, but rather,
because of lack of work. This is supported by the fact that
Narveson was asked to transfer to Lancaster prior to her
announcenent of retirenment plans.

Mendonca further testified that when she becane nanager at
Quartz Hill, it was the only school with two full-tinme food
servi ce workers, the cook and Narveson, the cafeteria hel per.
Even if Narveson had not retired, the District would still have
enpl oyed two 3 1/2-hour positions because the machi ne was run
only at peak hours, about a half-hour before snack until 20
mnutes after lunch.® It required the machine operator and the
cashier.

The parties' current collective bargaining agreenent title
page denotes the agreement as covering the period January 1,

1997, to June 30, 1999. However, the. "Durations" |anguage of the

8Nar veson had an "aversion" to machines said Mendonca. She
woul d not have operated the machine. This does not explain why
Nar veson coul d not have operated the regi ster, however.
Nonet hel ess, the District had already, independent of the pizza
enterprise, determned to shift Narveson's 8-hour position to
anot her school .



agr eenent

(Article XXII'l) provides that the agreenent becane

ef fective upon board adoption on Cctober 1, 1997.

The District relies on several provisions in defense of

acti on.

Article XI'l, "Transfer Policy", provides as follows:

12.0 The District shall have the sole
authority to determ ne when and where an
opening exists within the unit of classified
unit nenbers described in Article 1,
Certification of Representative, of this
Agreenment. The Superintendent, or his

desi gnee, shall have the power to transfer
unit nmenbers fromone work site to another
work site, subject to the provisions set
forth in this Article.

Article XVIl, "D strict Rights", provides:

17.0 Al matters not specifically enunerated
as within the scope of negotiations in
Governnent Code Section 3543.2 are reserved
to the District. It is agreed that such
reserved rights include, but are not |limted
to, the exclusive right and power to

determ ne, inplenent, supplenent, change,

nodi fy, or discontinue, in whole or in part,
tenporarily or permanently, any of the
fol | owi ng:

Anmong the sections is 17.6 which provides:

The sel ection, classification, direction,
pronotion, denotion, discipline, and

term nation of all personnel of the District;
affirmati ve action and equal enpl oynent
policies and prograns to inprove the
District's utilization of wonen and
mnorities; the assignment of unit nmenbers to
any |ocation (subject to the express terns of
this agreenent regarding transfers), and also
to any facilities, classroons, functions,
activities, academc subject matters, grade

| evel s, departnents, tasks or equi pnent; and
the determnation as to whether, when and
where there is a job opening.

its



Section 17.14 provides:

In addition to its statutory reserve rights,
the District also retains within its sole
discretion all rights and powers not
expressly limted by the clear and explicit

| anguage of this agreenent, including but not
[imted to the exclusive right and power to
determ ne, inplenent, supplenent, change,
nmodi fy, or discontinue in whole or in part,
tenporarily or permanently, any of the
fol |l ow ng:

and refers to, anong others, subsection 17.14.4, "Staffing
patterns."

Finally, section 21.1 provides:

It is agreed that during the termof this
agreenent, the parties waive and relinquish
the right to neet and negoti ate and agree
that the parties shall not be obligated to
nmeet and negotiate with respect to any
subject or matter covered in this agreenent
even though such subjects or matters were
proposed and | ater w thdrawn.

These provisions have been in agreenents going back to 1990,
wi t hout change. | n negotiations between 1990 and 1997, these
provi sions were open for negotiations but no changes were made.

Apparently, there have been no grievances filed relating to
the filing of the part-tine positions.

| SSUE

Did the District fail to neet and negotiate in good faith

when it posted and filled two part-tinme positions at Quartz Hill?

CONCLUSI ONS OF LAW

An enployer's unilateral change in terns and conditions of
enpl oynent within the scope of representation is, absent a valid

defense, a per se refusal to negotiate and violative of EERA
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section 3543.5(c) . (Pajaro Valley Unified School District (1978)

PERB Deci si on No. 51.)

To prevail on a conplaint of unilateral change, the charging
party nust establish by a preponderance of the evidence that
(1) the enployer breached or altered the party's witten
agreenent or own established past practice; (2) such action was
taken wi thout giving the exclusive representative notice or an
opportunity to bargain over the change; (3) the change is not
nmerely an isolated breach of the contract, but anmounts to a
change of policy (i.e., having a generalized effect or continuing
i npact upon bargaining unit nmenbers' terns and conditions of
enpl oynent); and (4) the change in policy concerns a matter

wi thin the scope of representation. (Gant _Joint Union High

School District (1982) PERB Deci sion No. 196; Pajaro Valley

Unified School District, supra, PERB Decision No. 51; Davis

Unified School District, et al. (1980) PERB Decision No. 116.)

In Arcata Elenentary_School District (1996) PERB Deci si on

No. 1163 (Arcata), PERB visited the question of the negotiability
of an enployer's decision to change the hours of a vacant
posi tion. PERB' s analysis included finding a bal ance between the

°® against the

ri ght of managenent to "run the business"
obligation of the enployer to negotiate about matters with the

scope of representation. Drawing on federal precedent and PERB

°This means issues relating to |level of services to be
provi ded, decisions to create new positions, to determ ne the
nunber of hours to be assigned to new positions or to discontinue
a service by abolishing a position and to lay off enployees.

11



cases dealing with contracting out decisions, PERB concluded that
contracting out decisions based upon |abor costs would be subject
to negotiation responsibilities. Rel ati ng to changi ng vacant
positions, PERB said:

. Such a decision which reflects a change

in the nature, direction or level of service

falls within managenent's prerogative and is

outside the scope of representation.

Conversely, a decision to change the hours of

a vacant position which is based on | abor

cost considerations and does not reflect a

change in the nature, direction or |evel of

service, is directly related to issues of

enpl oyee wages and hours and is within the

scope of representation.

(Fn. omtted.)?°

CSEA recogni zes that the |l evel of services that an enpl oyer
decides to provide is not a negotiable subject of bargaining. It
contends, however, that the District created the two 3 1/2-hour
positions out of the 8-hour position vacated by Narveson. It
contends there was no change in the duties of the position, and
hence, because of the reduction in costs, as the new positions do
not enjoy benefits, the change was driven by |abor costs.
CSEA rejects the proffered explanation that purchase of the

pi zza machine with the Iimted usage during the |unch period
justified the new positions. It contends that the machi ne had

been purchased the year before the creation of the new positions,

10See also San Ysidro School District (1997) PERB Deci sion
No. 1206.
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and that the District waited until Narveson retired before
filling the new positions.!!

The District contends that it nmerely created new positions
pursuant to its contractual authority and consistent w th past
practice. It contends CSEA failed to establish that the part-
time positions were created out of the 8-hour position fornmerly
hel d by Narveson.

In San Jacinto Unified School District (1994) PERB Deci sion

No. 1078 (San _Jacinto), the Board adopted an administrative |aw

judge's (ALJ) decision which specifically held that the D strict
did not carry its burden of showing that it established either a
new |librarian technician or a health clerk position. Rather, the
ALJ found the district had unilaterally changed the hours of the
positions which were tenporarily vacant. The finding that the
district had bhanged the hours of the vacant position was

predi cated upon findings that there was no change in the title,
duties, or salaries of the enployees appointed to the "new
positions. There was no District action (by the board or

adm ni stration) indicating the creation of new positions.
Finally, there was no corroboration of the district's witness's

nmere testinony of creation of a new position.

Minthis regard, the record is not clear when the nachine
was purchased. Conversely, the part-time positions were clearly
posted in Septenber 1997, and filled sonetinme after that posting.
CSEA did not establish when the nachi ne was purchased.

13



In this case, there was no change in the title of the
position. Narveson's title was cafeteria hel per. The new
positions were titled the sane.

There was, at nost, a partial change in the duties of the
new positions. Narveson ran a cash register, and one of the new
part-tinme positions was to run a cash register. Thus, here there
was no change.

The other part-tinme position was to run the new pizza
machi ne.** While the District considers this operation to be a
new enterprise, thus a change in service, the operation certainly
consi sts of food preparation, which duty was contained in
Narveson's job description, and which was repeated in the new
part-tinme cafeteria helper's job description. Fromthis
perspective, the District's argunent has little credence. Food
preparation is food preparation, whether by stocking pre-nade
sandwi ches or operating a pizza machine, both of which provide
for the delivery of food to students.

Finally, the District admnistration did not take any action
ot her than pronul gating the new job announcenents for the part-
time positions. The District's evidence consisted only of the
testi nony of Mendonca and Medenma.

| think application of the burden of proof rule in San

Jacinto, shows the District has failed to carry its burden of

2That Narveson had an "aversion" to running machi nes woul d
not, in ny judgnment, preclude finding the operation of the pizza
machi ne consistent with the duties of the cafeteria hel per.
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proof that it did not create the two new half-tine positions out
of Narveson's full-time, but vacant position.

Further, under Arcata, there is no show ng of a change in
the level of service, rendering the District's decision to start
up a pizza operation and enploy two part-tine positions in lieu
of a full-tinme position, to be outside the scope of negotiations.

The District clearly established that Narveson's 8-hour
position was going to be elimnated at Quartz Hill. She was to
be transferred to another school. This decision preceded any
notion of two new part-time positions being created at Quartz
Hill. Only because Narveson was retiring at the end of the next
year, did the District allow her to remain at Quartz Hill. But
the part-time positions were not posted until after Narveson's
retirement. There is no evidence that Narveson's position was
transferred to another school. There was not a decided change in
the duties of the new positions versus what Narveson did. She
performed cashiering functions just as one of the two new part-
time enpl oyees was expected to do. As noted above, the |evel of
service changed only in the manner of what food product the
District was providing for students.

In Arcata, PERB relied on Fibreboard Paper Products Corp. V.

NLRB (1964) 379 U.S. 203 [57 LRRM 2609] (Fibreboard), Qtis

El evator Co. (1984) 269 NLRB 891 [116 LRRM 1075] (Qis El evator),

and First National Maintenance Corp. v. NLRB (1981) 452 U.S. 666

[107 LRRM 2705] (First National) in defining managerial decisions

that "lie at the core of entrepreneurial control"™ and are
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excluded fromthe scope of representation, unless based upon

| abor costs. Fi br eboard was a decision to contract out services,

Qis was a decision to relocate bargaining unit work and First
National related to termnation of a contract as a part of the

enpl oyer's busi ness. In Arcata, PERB further cited its own cases

flowng from Fibreboard finding certain decisions outside the
scope of negotiations. These included the enployer's decisions
to create and abolish job classifications, contracting out, non-
unit work perforned by volunteers, to cease operation of a child
care center and to create an enpl oyee assistance program

Addi ng a pizza machine to the food production is not a
change in level of service akin to changes nade by managenent in
those cases cited by PERB in Arcata to justify renoving the
deci sion fromthe bargaining table.?!

The District should have put CSEA on notice that it intended
to replace the full-tinme position vacated by Narveson with two
part-tinme positions and provided CSEA with an opportunity to
negoti ate the decision.

The parties dispute whether the contract authorizes the
District's action. CSEA contends the contract contains no
| anguage that allows the District to split an existing vacant
posi tion. It further contends that the event conpl ai ned of here,

the splitting of the Narveson position and filing it with the two

13See also State of California (Department of
Transportation) (1983) PERB Decision No. 361-S.
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part-tinme positions, occurred at a tine (Septenber) preceding the
operative date of the agreenment (Cctober).

| reject CSEA' s contention as to the operative date of the
agreenent argunent as all of the provisions in question were the
sane fromat |east 1990, and would have continued in force under

status quo ante principles. (See Marysville Joint _Unified Schoo

District (1983) PERB Decision No. 314 (Marysville) and State of

California (Enploynent Devel opnent Departnent) (1998) PERB

Deci sion No. 1247-S.)

The District contends that each of the cited provisions of
the agreenent give it authority to post and hire persons in the
3 1/2-hour positions.

PERB requires a showi ng of waiver by contract to be "clear

4

and unmi stakabl e, " indicating "an intentional relinquishment

5

of rights."' The enployer's contention of contract authority

will be sustained only when the contract expressly or by

necessary inplication confers such a right. (Los_Angel es

Community College District (1982) PERB Decision No. 252.)

Article XIl relates to transfer rights. The District's
action conplained of here is not related to transfer. Nothing in
the article inplies the right to create two part-tinme positions

out of a vacant full-time position.

YAmador Vall ey Joint Union Hi gh School District (1978) PERB
Deci si on No. 74. _

15San Franci sco_Community_College District (1979) PERB
Deci si on No. 105.
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Nor does Article XVII, section 17.6, District reserved
rights, contain any reference by inplication, to the District's
action on conversion of a vacant position into two separate
positions. A generally-worded nmanagenent rights clause will not
be construed as a waiver of statutory bargaining rights. Norris

School District (1995 PERB Decision No. 1090.)

However, within this sane article, relied upon by the
District, is section 17.14 which reserves to the District the

"exclusive right and power to . . . change, nodify, anong
others, "[s]taffing patterns" (sec. 17.14.4).

"Staffing patterns” includes the nunber of enployees at a
particular site, the nunber of shifts, and the nunber of

enpl oyees on each shift. (Mreno Valley_ Unified School District

(1995) PERB Decision No. 1106.) Thus, the parties had negoti ated
an agreenent ceding to the District the power to change or nodify
t he conposition and nunber of enployees at each school site.

Here, the District changed the profile of enployees at
Quartz H Il (no incunbent enployee was affected) consistent with
its authority to change staffing patterns. The action was also
consistent with the District's past practice of not filling full-
tinme positions of cooks and bakers because of the change in the
production of foods stuffs for students. The workers were no
| onger preparing food, but rather selling pre-packaged foods
prepared at another facility. Further, the District had a
standing practice of hiring part-tine enployees with the

cafeteria work force.
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As the change in staffing pattern was authorized by the
agr eenent (which authority carried forward despite the expiration

of the agreement (Marysville)) and was consistent wth past

practice, the posting and filling of the part-tinme positions was
not a violation of the EERA. The charge and conpl ai nt shoul d
t herefore be di sm ssed.

PROPOSED ORDER

Based upon the foregoing findings of fact and concl usions of
law and the entire record in this matter, the unfair practice

charge in Case No. LA-CE-3865, California School Enpl oyees

Association v. Antelope Unified School District, and conpanion

PERB conpl aint are hereby D sm ssed.

Pursuant to California Code of Regulations, title 8,
section 32305, this Proposed Decision and Order shall becone
final unless a party files a statenent of exceptions with the
Board itself at the headquarters office in Sacranento within
20 days of service of this Decision. In accordance with PERB
regul ations, the statenent of exceptions should identify by page
citation or exhibit nunber the portions of the record, if any,
relied upon for such exceptions. (See Cal. Code Regs., tit. 8,
sec. 32300.) A docunent is considered "filed" when actually

recei ved before the close of business (5 p.m) on the |last day

set for filing ". . .or when sent by telegraph or certified or
Express United States mail, postnmarked not later than the |ast
day set for filing . . . ." (See Cal. Code Regs., tit. 8,

sec. 32135; Code Cv. Proc., sec. 1013 shall apply.) Any
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statenent of exceptions and supporting brief nust be served
concurrently with its filing upon each party to this proceedi ng.
Proof of service shall acconpany each copy served on a party or
filed wwth the Board itself. (See Cal. Code Regs., tit. 8, secs
32300, 32305 and 32140.)

GARY M GALLERY
Adm ni strativelLawJudge
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