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Bef ore Dyer, Amador and Baker, Menbers.
DECI S| ON

AVADOR, Menber: This case conmes before the Public
Enpl oynent Rel ati ons Board (Board) on appeal by the California
State Enpl oyees Association (CSEA) to an administrative |aw
judge's (ALJ) proposed decision (attached). The unfair practice
charge alleged that the State of California (Departnent of Youth

Authority) (CYA or State) violated section 3519(a) and (b) of the



Ralph C. Dills Act (Dills Act)! in various ways with regard to
'CYA empl oyee Rosielyn Dyer-Browhaw.

After reviewing the entire record, including the unfair
practice charge, the ALJ's proposed decision, CSEA's exceptions
and the State's response, the Board hereby affirns the proposed
decision as the decision of the Board itself.

ORDER
The unfair practice charge and conplaint in Case

No. SA-CE-1201-S are hereby DI SM SSED W THOUT LEAVE TO AMEND

Members Dyer and Baker joined in this Deci si on

YThe Dills Act is codified at Government Code section 3512
et seq. Section 3519 states, in pertinent part:

It shall be unlawful for the state to do any
of the follow ng:

(a) | npose or threaten to inmpose reprisals
on enmpl oyees, to discrimnate or threaten to
di scrimnate against enmployees, or otherw se
to interfere with, restrain, or coerce

enmpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of
this subdivision, "enployee" includes an
applicant for enployment or reemploynment.

(b) Deny to enpl oyee organizations rights
guaranteed to them by this chapter
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Appearances: Marcia Money, Labor Rel ations Representative, for
California State Enpl oyees Association; State of California
(Departnent of Personnel Adm nistration) by Wendi Ross, Labor
Rel ati ons Counsel, for State of California (Departnent of Youth
Aut hority).

Before Allen R Link, Adm nistrative Law Judge.

PROCEDURAL HI STORY

On January' 7, 1999, the California State Enpl oyees
Association (CSEA), filed an unfair practice charge with the
Publ i ¢ Enpl oynent Rel ati ons Board (PERB or Board) against the
State of California (Departnent of Youth Authority) (CYA). On
March 8, 1999, PERB's Ofice of the General Counsel, after an
i nvestigation of the charge, issued a conplaint against CYA
alleging violations of the Ralph C. Dlls Act (Dlls Act),

subdi visions (a) and (b) of section 3519.°

The Dills Act is codified in the Government Code
(commencing with section 3512 et seq). Al section references,
unl ess otherwi se noted, are to the Governnent Code. Subdivisions
(a) and (b) of section 3519 state that it shall be unlawful for
the state to do any of the foll ow ng:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se



On April 16, 1999, the respondent filed its answer to the
conplaint denying all material allegations and asserting
affirmative defenses.

A formal hearing was held before the undersigned on July 14,
August 9, Septenber 13 and 21, and Novenber 18, 1999. At the
conclusion of the hearing, transcripts were prepared, briefs were
filed and the case was submtted for a proposed decision on
March 10, 2000.

| NTRODUCT! ON

CSEA al |l eges that Rosielyn Dyer-Browhaw (Browhaw) was
di scrim nated agai nst by CYA when it (1) initiated an interna
affairs investigation against her with insufficient
justification, (2) failed to select her for pronotion to a
position of assistant principal, (3) denied her educational |eave
opportunities, (4 required her to receive permssion froma co-
wor ker to obtain classroomsupplies, and (5 had insufficient
justification to give her an annual review with |ow performance
eval uati on marks.

CYA insists that (1) there was sufficient evidence to
justify the initiation of the subject investigation, (2) other
candi dates were better qualified for the assistant principal

position(s), (3) there was sufficient justification for the

to interfere with, restrain, or coerce
enpl oyees because of their exercise of rights
guar ant eed by this chapter. .

(b) Deny to enpl oyee organizations rights
guaranteed to themby this chapter.
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educational |eave denial, (4) the co-worker was the coordinator
of the subject program and therefore was responsible for
nmonitoring its financial expenditures, and (5 Browhaw s
performance eval uation marks accurately reflected her

per f or mance.

EILNDI NGS_OF FACT

Juri sdiction

The parties stipulated that the charging party is a
recogni zed enpl oyee organi zati on and the respondent is a state
enpl oyer, within the neaning of the Dills Act.

Protected Activities and Enpl oyer Know edge Ther eof

During the tine of the subject events, Browhaw was a teacher
at the Northern California Youth Center (NCYC) in Stockton
California, a CYA facility. She was assigned to the Karl Holton
School (KHS). From Septenber 1994 to the present, she has been a
CSEA job steward.

In 1994 CYA was attenpting to inplenent a "Design for
Living" (DFL) programat KHS. Browhaw openly and vocally opposed
this program which included religious overtones. She and ot her
KHS teachers were plaintiffs in a lawsuit that challenged such
i mpl enentation on the grounds that it violated the constitutional
separation of church and state. Eventually, the court of appeal
ruled in the plaintiff's favor. As a result, CYA deleted
specific references to a deity in the DFL program However,

Br owhaw bel i eves the program continues to incorporate such

‘references, but in a nore subtle manner.



CYA managers, including Dorrine Davis (Davis), CYA s deputy
di rector and superintendent of education, attended many of the
court proceedings in this case and were, therefore, aware of
Browhaw s partici pation.

Br owhaw bel i eves that discrimnation against her greatly
intensified after she was involved in this lawsuit. She al so
asserts that the other plaintiffs experienced simlar
di scri m nati on.

On at least two separate occasions in 1996, Browhaw net with
school adm nistrators, including KHS Principal Sam Jones (Jones),
on behalf of the teaching staff with regard to a specific issue.
These neetings concerned the procedure by which security
personnel were available to provide bathroom breaks for teaching
personnel .

Thr oughout 1996 and 1997 Browhaw represented various fellow
enpl oyees with regard to a series of other grievances. However
Jones states he does not recall Browhaw representing other
enpl oyees in the filing of grievances "and com ng through ne."
However, Manuel Ranon, Ed.D. (Dr. Ranon), KHS s vice principal in
1996 and 1997, admtted he was nade aware of Browhaw s union
status when he saw her nane |isted on one of CSEA'S periodic
listings of certified stewards.

On Decenber 5, 1997, CSEA, on behalf of Browhaw, filed an
unfair practice charge with PERB agai nst CYA all egi ng
di scrimnation against her for protected activfties. The

protected activities she alleged included both her participation



in the DFL lawsuit and eight separate instances of representation
of other enployees. The case was eventually settl ed.

Patsy Fine (Fine), KHS s assistant principal at that tine,?
stated that she was not aware of Browhaw s union stewardship
until after she prepared her 1998 evaluation. Even then she was
only aware that Browhaw had gone to a two-day CSEA training
session. She was never aware of Browhaw s being involved in any
representation i ssues. She does admt, however, that when she
was working in CYA' s Sacranento headquarters, prior to her KHS
enpl oynent, she becanme aware of the DFL |awsuit.

Browhaw s |lnitial Contact with Jones at KHS

Prior to her enploynment with CYA, Browhaw was a correctional
officer (0 wth the Departnent of Corrections (CDC). Wile in
that job, she met Jones, who was a CDC teacher. He was |ater
instrumental in her becom ng a CYA teacher. \Wen she cane to
KHS, Jones conplained to her of the problens and interference
that he believed was being directed toward the school by Harvey
Martinez (Martinez), CSEA s chief NCYC job steward. Initially
Browhaw al i gned herself with Jones agai nst CSEA, but eventually
began to believe he was lying to her. Later, she sw tched her
al | egi ance and became a CSEA steward. Once this occurred, she
bel i eved Jones considered her an eneny.

Educati onal Leave Deni al

CYA teachers accrue a right to educational leave at a rate

of eight hours per nonth. Many teachers are required to r enew

’Fi ne became KHS s vice-principal on Decenber 15, 1997.
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their teaching credentials every five years. This |leave permts
themto do so, at least partially, on state tinme. Browhaw
requested such leave for the 1997-98 fiscal year.

On May 23, 1997, Jones notified Browhaw as fol |l ows:

No education |leave wll be approved for you
this comng fiscal year. Thirteen (13) staff
have requested this type |eave. Sone have
never taken it. Sone need it to maintain
their credentials and sone have only taken
education | eave once during the past twelve
years.

W only have a limted nunber of hours
allotted[sic] to us for education |eave.
Most staff in the areas underlined wll get
sone education |eave. However, they may not
get all the tinme they have requested.
You may reapply for the 1998-99 fiscal year.
However, there is no guaranteed approval.
Education leave is not based on seniority.
[ Enmphasis in original.]
Browhaw interpreted this nmeno as denying her educational
| eave for a two year period, even though it seens to deny such
| eave for only one year. To support her contention, she verbally
referenced a second docunment. This other docunment was not
i ntroduced into evidence.?

Browhaw s 1996 Punitive Action

On February 27, 1996, D. Larry McGQuire, Sr., acting
superintendent of KHS, caused a notice of adverse action to be

issued to Browhaw, tenporarily reducing her salary by 5 percent

A May 26, 1998, |eave denial letter fromJones seens to
suggest he woul d approve 100 hours of 1998-99 educational |eave
for Browhaw if she resubmtted her request for the |esser nunber
of hours. In July 1998, Jones rem nded her that she had not
resubmtted her new request for the upcom ng academ c year.
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for six pay periods, fromApril 1 through Septenber 30, 1996.
The action accused Browhaw of using KHS s facsimle (fax) machine
to send a docunent to a local radio talk show host. The

4 attenpted to rebut

docunent, in a very scurrilous manner,
vari ous statenents made by the radio host regarding the
appropriateness of OJ. Sinpson's "not guilty" verdict.

CYA' s notice stated that Browhaw s letter was perceived as
havi ng cone from KHS and CYA It went on to state that the radio
station managenent "questioned what Kkind of education departnent
woul d all ow an enployee to use the facsimle machine to transmt
this sort of hatred.” It also accused her of causing distress to
the tal k show host.

Prior to the State Personnel Board (SPB) hearing on
Browhaw s appeal, the parties settled the matter by stipulating

that the penalty would be reduced to a 5 percent salary reduction

for three instead of six nonths.

‘Browhaw s fax transnittal to Enid Goldstein, a radio host
in Stockton, contained many comments along the follow ng |ines:

a. Dear Eni d, Goddess of Fhfred

b. Eni d, congratul ati ons! You have done
nore to revive hatred than anyone, since
Htler. Tell me, are you a reincarnated
Htler? . . . Wat alowlife racist you are.
| detest you, and the |Iikes of you,

-

d. Now, listen, and listen well! The
reason why you and the rest of the
Jews/whites are upset, is because it takes
nore than your wi shes and hatred to falsely
convi ct an innocent man. [He] killed no one,
if he did your mama did. .
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Br owhaw - Al arcon Communi cation re All eged CYA Raci sm

On July 3, 1996, Browhaw received a response from Franci sco
Al arcon (Alarcon), the CYrAdirector at that tine, regarding a
previ ous conplaint fromher about (1) her placenent on an
assistant principal pronotion list, and (2) CYA s insistence that
she repay the departnent for educational expenditures due to her
failure to properly conplete a contractual educational |eave.?®

In that conplaint Bromham/stétes she suffered fromracia
di scrimnation on the parf of her supervisors. In her witten
conplaint she referenced either racismor her African-Anmerican
heritage eight tines. She made no references to either her union
stewardship or any protected activities as the basis for her
al l egations of discrimnation.

Browhaw s 1997 Punitive Action

On August 22, 1997, Gary F. Maurer (Maurer), superintendent
of KHS at that tinme, caused a second notice of adverse action to
be issued to Browhaw. - This action, which suspended her for
thirty days, accused Browhaw of |leaving a training session in

Sacramento 2 1/2 hours early on one day and 3 hours early on

°I'n the summer of 1995 Browhaw received paid educational
| eave. However, she did not conplete her schedul ed courses
Wi thin the prescribed period of tinme. CYA determ ned she shoul d
rei nmburse the agency for costs it incurred in connection with her
| eave.

Browhaw states her failure to conplete such courses was due
to the death of her father. CYA s educational |eave procedure
states if "extenuating circunstances" exist, reinbursenent is not
necessary." Eventually, Browhaw got her noney back but the
process took an extended period of time, creating a financial
burden on Browhaw.



another. She is also accused of verbally confronting the KHS
teacher who informed managenent of her early departures. Browhaw
is alleged to have told this teacher to "stay out of ny

busi ness,” "get out of ny life," and "[y]ou' d better find
sonebody else to snitch on." Browhaw is also accused of calling
her a "big fat bitch."

The adverse action included an allegation that Browhaw
fal sely denied | eaving the sessions early. It also stated that
Browhaw admtted to a CYA investigator that she did nake the "big
fat bitch" statenent.

In a June 18, 1998, SPB settlenent agreement, the suspension
was reduced to a "letter of instruction" which was to be renoved
fromher personnel file on March 1, 1999. A condition of this
settlenent is that Browhaw wi t hdraw her Decenber 1997 unfair
practice charge.

Br owhaw- Fer nandez Conmuni cation re All eged CYA Raci sm

On Septenber 16, 1997, Browhaw wote to Arturo C. Fernandez
(Fernandez), who was CYA's assistant director in charge of its
Equal Enpl oynment Qpportunity Comm ssion (EEQD conplaints. She
conpl ai ned that her prior racial discrimnation conplaints
against four supervisors and adm nistrators had gone unanswered.
The letter contained thirteen references to racial bias as the
reason for this discrimnation. The letter contained no
references to either her union stewardship or her protected
activities.

In this docunent she accused Davis of continuing



to destroy people, such as nyself, by ruining
our career chances. She nmani pul at es,
controls, and designs the manner in which
staff within CYA Education will be pronoted
or harassed. Well qualified African.

Anmeri cans, such as nyself, are passed over,
and often tines set-up to deal with slander
as a neans of paddi ng personnel files of

ot herw se perfect candi dates.

Browhaw s 1997 Negative Perfornmance Apprai sa

In late 1997 Browhaw received a performance appraisal
prepared by Dr. Ranmon.® This appraisal covered seven phases of
her job. The "above standard," "standard," and "needs
i nprovenent" categories were not marked, but rather her
eval uation was set forth in narrative form She was rated as
"standard" in five categories. The docunent also stated that she
"needed inprovenent” in the categories of (1) "relationships with
people, and (2) "analyzing situations and materials." The
general comments section stated:

As you are aware, there have been a few tines
that rel ati onshi ps have been strai ned between

other faculty and yourself. You are
encouraged to nmake a concerted effort to work
with all faculty and adm ni strators. I will
be avail able for support or assistance if you

so desire.

Br owhaw Brown Work Inprovenent Discussion (WD

On March 4, 1998, Browhaw net with Jones, Fine and Robert

Brown (Brown), CYA s headquarters-based assistant deputy

°Shortly after preparing this appraisal, but before
presenting it to Browhaw, Dr. Ranpbn was transferred to
Sacranento. Therefore, the docunent was signed by Jones instead
of Ranon.

Dr. Ranon, at sone tine in the past, was under CYA
i nvesti gati on based on unknown conplaints made by Browhaw.
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di rector, Education Services Branch. At this neeting Brown
conducted a WD w th Browhaw.

On March 6, 1998, Browhaw was given a witten
menorialization of the WD wi th Brown. The docunent all eged
that she called another teacher a "bitch" and made the fol | owi ng
conment about the sanme teacher, "[she] sure did, her nonkey
| ooking self." The docunent accused Browhaw of making such
conment in a voice loud enough to be heard by the subject teacher
in an adj oi ni ng hal | way. Boih incidents were alleged to have
occurred in COctober of 1997. She was al so accused of protesting
so loudly at the neeting with Brown her voice could be heard
outside the "closed office door." Browhaw denied both
all egations. In her witten rebuttal to the WD nmeno, she nade
two references to race and none to her union activities.

March 5, 1998, Verbal Counseli ng Sessi on

In a March 5, 1998, neeting, Browhaw received a counseling

menor andum from Fine and Jones.’ This menorandum concerned an
al l egation that Browhaw was speaking too loudly in the hallway
whil e engaged in a discussion with Brown on March 4. They
accused her of using staff nanes in |oud public discussions with
ot her staff. It insisted such behavior

creates disruptions in the workplace,

interferes with work activities, causes

di vi sions anong the faculty, or can be

interpreted as intimdating or threatening to
ot her staff nenbers.

"This counseling session and its concomtant witten
menorialization relate to the same subject set forth in Brown's
March WD nenorandum '
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Brown wote a rebuttal to this counseling menorandum In it
she denied speaking too loudly. She attributed the entire
incident to another teacher, who, after overhearing her talking
'to two other teachers, told her (Browhaw) to "shut up!" The
teacher then, according to Browhaw, went into Jones' office and
conpl ai ned about Browhaw s statenments. She attributed the
"counsel i ng" she received to CYA raci smwhen she included the
follow ng statenment in her rebuttal

Wen Proposition 209 ended affirmative action
sone people saw it as perm ssion to get rid
of African Americans. Wthin this agency,
many have been fired. Everything that we do
is magni fied a thousand tinmes, as in the case
of your menorandum | verified this with ny
W t nesses.

She also stated, in this rebuttal, that while in this
nmeeting she felt she was in the presence of her enemes. Wen
testifying about this neeting, Browhaw | isted these enem es as
Brown, Jones and Fine, "but not solely them" Later she included
"the people who run the Youth Authority"” in this list. This
reference was defined to include Alarcon and Davi s.

Jones' Conplaint to Brown About Browhaw

On March 11, 1998, Jones sent a letter to Brown, conplaining
about Browhaw s "exhibiting unprofessional behavior." He
insisted that her "behavior, |oud talking, accusations against
you, ne, ny assistant Patsy Fine and ot her staff could be heard
t hroughout the education center onto the football field." He
conti nued:

Nurmer ous staff have asked ne why do |
continue to put up with her continuous
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unpr of essi onal behavior and I amat a | ost
[sic] for not being able to give thema
reason. It is as [if] we (Superintendent's
O fice included) are being held "hostage"
with no one addressing this issue.

Rosi el yn's behavior is affecting a |ot of
staff including non-educators. Al so,
students are seriously being affected in her
cl assroom by her negative behavior. Mbst
students don't want to be in her classes and
we have a hard tinme keeping themthere.
Rosi el yn conti nuously berates and belittles
her students on a daily basis. | gave ny
assistant last Friday off because | could see
her frustrations because of this very issue.
Al so, Rosielyn has recently stated in witing
that my assistant since her arrival has
further put her job at risk. Yes, this is
frustrating me too and | see no end to her
conti nuous harassnment. Also, | do not
bel i eve a nediator can resolve any of this
because it has gone on too long with no

resolve. It is nowa crisis.

Again, | amrequesting an inmediate transfer
for Rosielyn Browhaw to anot her high school
If this does not happen, | foresee serious
repercussi ons against the Youth Authority
frommany affected staff, including non-
education staff and students. [Enphasis in
original.]

Vice-Principal Pronotion Test

Browhaw was infornmed, in a docunent dated April 2, 1998,
that she was placed in the seventh rank on the "Supervisor of
Academ c Instruction Correction Facility" (vice-principal) test.

This sane docunent inforned her that the appointnment nethod, when
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filling vacancies, would only "give consideration to individuals
in the highest three ranks."®

Confrontation at a Spring_ 1998 Meeting

On April 23, 1998, Browhaw wote Fine conplai ning about a
recent staff neeting in which she believed she was negatively

referenced by a speaker.®

8Ei ght years earlier, in 1990, shortly after her CYA
enpl oynent began and before she becane a CSEA job steward, she
took this sane test and placed in either the second or third
rank. This was prior to her having obtained an adm nistrative
credenti al .

°Browhaw wrote, in pertinent part:

During the neeting yesterday, | was very nuch
of fended by several comments, and sone |
consider to be racials [sic] slurs. There is
a subtle nmessage being given that mnorities
shoul d nodel white behavior.

My first conplaint has to do with the manner
in which Manny Borges reacted to a coment
made by me. He told staff that they should
speak softly, and at a low |l evel when testing
students. He said that facial expression
shoul d be pleasant. After he'd finished, |
suggested that staff should be thensel ves.
Borges retorted wth: "I"mnot going to
argue with you..." Wiy was ny statenent

consi dered "argunent?"

There are few staff other than nyself who
speak loudly, and none are white. On severa
occasions P. Fine has nade the same coment
regardi ng ny voi ce. It was obvious that
Borges had been pronpted by Fine. . ..

Fi ne responded, in pertinent part, as follows:

It is unfortunate that you chose to be

of fended by the instruction M. Borges was
directed to give to staff regarding proper
adm ni stration of the STARtest. . . . M.
Borges was instructed to try [to] enphasize
the need for the exam ners and procters [sic]
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Fine insists that any negativity towards Browhaw was
preci pitated by her coments to the speaker that were "very
chal l enging and confrontational."

In her electronic mail (e-nmil) nenorandum Browhaw
attributed the speaker's negative reference(s) to racism She
cited six instances of problens with racism cultural diversity
and tol erance, racial treatnent of wards, and "white priders.”
There were no references to union activity.

CYA Internal Affairs Unit (1AU_Investigation

In late 1997 or early 1998, shortly after Fine assumed her
duties at KHS, a ward cane to her with a witten conpl ai nt
regarding activities he alleged occurred in Browhaw s classroom
Fine believed that if these allegations were true they
constituted unprofessional behavior on Browhaw s part. The ward
insisted that there were other wards who would substantiate his
al | egations. She decided to conduct her own investigation. She
called six wards, one at a tinme, out of class. These wards
constituted an ethnic cross section of the classroom popul ati on.

The six all said the alleged behavior had not occurred. She

to be positive in their approach to

adm ni stering the exam nation, . . . No

i ndi vi dual teachers, racial groups, or other
"mnorities" were nentioned or singled out as
particul ar exanpl es

Your conmment to M. Borges was confronta-
tional and challenged the training point that
he had just made. You put himin a position
to either argue the point with you or to
choose to drop it. He indicated that he was
not going to argue the point with you.
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di scussed the matter with Jones, who gave her perm ssion to talk
to Davis and handle it as she saw fit. She spoke to Davis who
told her to take whatever action she felt was appropriate. Fi ne
dropped the matter.

In early March 1998, Fine stated a nunber of wards canme to
her and filed both witten and verbal grievances agai nst Browhaw.
She also stated that at the sane tine a nunber of wards asked to
be transferred out of her class.' According to Fine, their
transfer requests were vague and supported by a variety of
excuses. Fine called Davis again and was told to (1) reduce the
verbal grievances to witing, (2) include a request for an
Internal Affairs investigation, and (3) subnit the
docunentation to her (Davis). On March 13, 1998, Fine submtted
the requested materials. Her "investigation" consisted of little

nore than talking to the five wards that accused Browhaw of

“ard D, when interviewed by Lt. Sandra Wight (Lt. Wight),
one of the AU investigators, stated he filled out a formto be
renoved from Browhaw s cl assroom because it was too hard. He
made an appointnment with Fine because he was told he needed her
aut hori zation to get out of Browhaw s class. He told Fine he was
not getting any help from Browhaw, although he admtted to Lt.
Wight that Browhaw gives the wards assignnents and expects them
to "put a little effort into figuring it out before they receive
hel p."

ICYA has two types of investigations. One, for potentially
| ess serious offenses, is conducted by one-site personnel. The
other type for potentially nore serious offenses is conducted by
trained investigators from CYA' s headquarters | AU. Fine's
request did not specify which type of investigation was to be
conduct ed.
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i nproper behavior.'® There was no record of Fine discussing the
matter with (1) Browhaw s two classroom ai des, (2) the volunteer
grandnot her, or (3) Browhaw, herself, prior to requesting a
formal investigation. |In her investigation request, Fine stated:

On five separate occasions with student [sic]

assigned to her classroom Rosielyn Dyer-

Br owhaw nmade statenent [sic] to or about

students that were of a sexual harassnent

nature or were unprofessional. These

students state she often uses the words

"fuck" and "bitch" in class.

On April 28, 1998, Browhaw was notified by CYA's Interna
Affairs Unit®® that she was under investigation for allegedly
being "discourteous in your treatnent of wards assigned to your
cl assroom bet ween January 1998 through April 27, 1998." The
subsequent investigation report listed five separate instances in
whi ch Browhaw was al |l eged to have nade i nappropriate comments to
wards. Fine conducted the prelimnary interview on three of

t hese all egations.

2Fine testified that she received witten ward grievances;
she also stated that she was told by Davis to reduce all ora
grievances to witing and submt themas a part of her
i nvestigation request. However, no ward-witten conplaints were
entered into evidence, nor were any such witten grievances
supplied by CYA to the charging party in response to a subpoena
duces tecum

Sgt. Mark Langensepien (Sgt. Langensepien), the second | AU
investigator, did not recall any ward grievances being attached
to Fine's investigation request.

BLt. Wight and Sgt. Langensepi en were assigned to conduct
the investigation.

“Browhaw stated that a ward spoke to her prior to her being
told of this investigation. He said that the day before when she
had been absent, Fine called various wards out of the classroom
to ask themif Browhaw was naking inappropriate comments in the
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Lt. Wight asked Fine to obtain witten statenents from
Browhaw s two ai des. \When Fine asked for such statenents, they
declined. One said he did not want to get involved. The other

sai d, no, I will answer questions if I'minterrogated."”

As a part of the Internal Affairs investigation Browhaw s
two aides and the grandnother volunteer were interviewed. They
all stated that she was stricter and/or nore structured than
ot her teachers. None of them ever heard Browhaw use
i nappropriate language in the classroom nor did they hear her
rai se her voice other than to a level necessary to maintain
control

The volunteer stated that she knew three of the five wards
that accused Browhaw of m sconduct. All three have been sent out
of the classroomat one tinme or another for not follow ng
i nstructions. She stated that when they were sent out "they
began to curse and get upset at Browhaw." She stated the ward

al l egations were all untrue. She has worked in Browhaw s

cl assroom si nce 1990.

classroom The ward told Browhaw that some of the wards that did
not |ike her were making up negative incidents. Fi ne asked them
to reduce these incidents to witing and submt themto her.
Browhaw | earned that her teaching assistants were also
interviewed by Fine, who told themnot to tell her (Browhaw
about the interviews. Neither the wards nor the teaching
assistants were called to testify at the formal hearing in this
case.

Sgt. Langensepien states his recollection was that the
incidents that were the subject of the investigation were brought
to Fine's attention by wards.
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In addition to the five conplaining wards and the three
cl assroom enpl oyees, seventeen wards and six staff menbers,
i ncl udi ng Browhaw, ** were interviewed. The only allegations of
m sconduct canme fromthe five wards. There was no corroboration
of their allegations fromany of the other twenty-six
i ntervi enees.
On Septenber 28, 1998, Browhaw was notified that the
al l egations that were the basis for the investigation were not
sustai ned; therefore, the case was cl osed.

Browhaw s E-Mail Conplaints to Fine

On May 9, 1998, Browhaw exchanged a series of e-nai
nmessages with Fine. In her conmments Browhaw outlined a series of
negati ve all egations about Fine's supervisorial actions. She
listed three allegations of Fine's racially discrimnating
agai nst her and only one reference to her own "union duties."

Browhaw s Request for [ ASA Supplies from Fell ow Teacher

In January 1998 Browhaw was assigned to KHS Instructing
Anerica's Students Act (1ASA) program?®® On June 2, 1998, she
conpl ai ned to Fine about, anong other things, a fellow KHS
t eacher, Nancy Powel | -Haniey's (Hanley), being given the position
of coordinator of this program In this witten conplaint she

made four references to racismas being the cause of her not

1>Br owhaw was interviewed on July 13, 1998.

®The IASA is a federally funded, conpensatory education
skills enhancenent program that involves conputer instruction,
teachi ng assistants, and both pre- and post-programtesting.
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being given this position. There were no references to her union
activities.

One of Hanley's coordinating responsibilities was the
nmoni toring of the program s budget, which includéd expendi t ur e-
rel ated recommendati ons. Each year, prior to being assigned to
the | ASA program Browhaw woul d order equi pnment and supplies for
her classroom She had direct access to Jones to diécuss her
needs and to Iobby himregarding any initial disapprovals. After
recei ving her |ASA assignnent she had to submt her requests to
Hanl ey, thereby | osing her direct access to Jones.

Browhaw was in a unique situation. She was the only full-
time | ASA teacher. The other teachers assigned to the program
had "transition" classroons, which neant they woul d teach regul ar
core classes with a small nunber of |ASA students. Therefore,
she was the only teacher conpletely under Hanley's budgetary
super vi si on.

On Novenber 30, 1998, Browhaw received a nmenorandum from
Hanl ey expl aining that approximately one-half of her requested
cl assroommaterials were di sapproved by Jones. Br owhaw bel i eves
that Hanley either denied or effectively recomended denial of
her requests.

Hanl ey states that, in her role as |ASA coordinator, she
does not have the authority to approve or disapprove any teacher
requests. She states her involvement in requisitioning supplies
is limted to holding neetings to informthe | ASA staff of the

anount of available noney and nonitoring their supply requests.
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This nmonitoring process consists of reading, initialling and
forwarding themto Jones.

However, Jones testified that Hanl ey nmay recommend approva
or disapproval of |ASA teacher requisitions, although the fina
decision is made by either himor Fine.

In addition to the coordinator selection and budget ary
supervi sion issues, Browhaw had a nunber of conflicts with the
manner in which the | ASA programwas being inplenmented. One such
conflict was the procedure under which wards were rel eased from
the program Previously, a ward's exit was based exclusively on
his score on a programw de test. Under the new procedure, these
scores were only one criterion to be examned in any exit
deci si on. Browhaw initially refused to participate in the
col | aborative process necessary to nmake exiting decisions and
continued to effect exits based on the test score.

In general, Fine and Hanley were upset wi th Browhaw s
reluctance to follow I ASA guidelines, as interpreted by CYA s
educational adm nistration.

Letter to Editor of the Stockton Record

On June 9, 1998, Browhaw wote a "letter to the editor" of
the Stockton Record in which she accused the CYA of failing to
properly investigate her charges of racism In it she nade three
references to racismand none to union activity.

Lucer o/ Font enot Lawsuit Agai nst Browhaw and CYA

On July 11, 1998, Denise Lucero (Lucero) and Brenda Fontenot

(Fontenot), two KHS teachers, filed suit in San Joaquin County
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agai nst Browhaw and CYA. The suit alleged that Browhaw created a
hostil e atnosphere at KHS for the two plaintiffs. Br owhaw was
al l eged to have discrimnated agai nst Lucero, who is white,
because of her race; and Fontenot, who is not white, because of
her racial attitude. Browhaw was alleged to have said to-
Fontenot, "you think you're white."

The plaintiffs' suit stated that CYA failed to take
reasonabl e steps to stop Browhaw s all eged actions agai nst them
There were no references to Browhaw s union stewardship,
protected activities, or any other union-related matters in the
subj ect conpl aint.

Br owhaw was deposed on August 10, 1999, in connection with
this case. |In that deposition reference was nade to her
testinony in the subject unfair practice case. Wen asked to
descri be the gravanen of the charge in this case, she stated

It had a lot to do with the fact that the
Youth Authority did not protect ne from
Lucero and Fontenot and in fact, | believe
that some of the admnistrators had a lot to
do with where we are today. And | think that
they did that as reprisal for a racia
discrimnation case | filed as well as ny
duties with the California State Enpl oyee
Associ ati on.

Browhaw s 1998 Negative Perfornmance Appraisa

I n Iate Novenmber 1998, Browhaw was given a performance
apprai sal by Fine which graded her as (1) above standard in the
category of "work habits,"” (2) standard in five other categories,

and (3) "needs inprovenent” in two categories: (a) relationships
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wi th people, and (b) analyzing situations and materials. The
following sentence was inserted in "CGeneral Comrents:"
The work that you do to help students |earn
and inprove their basic skills in reading
witing, and math is appreciated.
Under the "Relationships wth People" category, the
foll ow ng sentences were included:
You have made derogatory comments in witing
about school admi nistration and other staff.
In the long run, these behaviors are counter-
productive for all concerned.
When asked why she included the first sentence, Fine said:

There were nunerous docunented witings --
Wor kers' Conp clains and rebuttal s and
things like that -- and comments were very
derogatory.

Br owhaWs 1999 EEQOC Char ges

On January 5, 1999, Browhaw wote to the EEOC office in
Fresno conplaining of "[b]latant acts of racial discrimnation”
by KHS and CYA. She began her letter by conplaining that the
Fresno EEOC office had sided with her opponents with regard to
the seven charges she previously had filed. She then requested
that her six new charges be sent to EEOC s Cakl and or San
Franci sco office due to Fresno' s past negative decisions. The
six new charges allege that she inproperly suffered the follow ng
adverse personnel actions: (1) a negative Decenber 28, 1998,
performance appraisal, (2) a tenporary teaching subject matter
change, (3) receipt of a lowrating on the assistant principal
test, (4) receipt of a March 6, 1998, WD fromBrown, (5 failure

to receive upwardly nobile assignnents at KHS, and (6) a
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requi rement that she submt her requests for teaching materials
to | ASA coordinator Hanley, rather than to the principal.

She attributed all of these charges to raci sm agai nst her
because of her African-Anerican ethnicity. There was no nention,
of any sort, in this letter of her union status or activities.

Interrelationship _of Racismand Dills Act Protected Activities

In response to questions from her representative during the
hearing in this case, Browhaw discussed the interrelationship of
racismand Dills Act protected activities as reasons for the
al  eged di scrimnation agai nst her, as follows:

Q Ckay. And isn't it true that it's your
contention that the Departnent of Youth

Aut hority has taken these actions not sinply
based on your status as a union steward, but
also in retaliation for racial discrimnation
or that they're discrimnating on the basis

of race?

A | think they both equally played a role;
however, | think ny union steward and the
people that | associated with as a union

steward outwei ghed the other factor.
Q Qut wei ghed the other factor being?

A The racial discrimnation was conpounded
by ny activities as a union steward. And
because of the people that | associated with
who were al so union stewards conpounded a
probl em that exaggerated ny problenms with the
raci al discrimnation.

Q So to clarify, both the fact that -- you
believe the Departnment retaliated or

di scri m nated agai nst you based on your union
status as well as the fact that the
Departnent retaliated or reprised against you
based on your race, both played a role in

t hese actions?

A It's been ny observation and ny
experience that the California Departnent of
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Yout h Authority discrimnates against
African- Anericans. And that's a statenent
that is confirmed by a report that was done
by the State Personnel Board, Adverse Action
Boar d.

RULI NG_ON MOTI ON _FOR PARTI AL DI SM SSAL

As set forth, supra, in the Introduction (p. 2), the
conplaint alleges five instances of CYA discrimnation against
Browhaw. At the end of the charging party's case-in-chief;
respondent noved for dismssal of three of these allegations.
This notion was submtted in witing and is hereby nmade a part of
the record, as if fully set forth herein.

The notion was granted with regard to two of the
all egations, i.e., that CYA discrimnated agai nst Browhaw when it
(1) failed to select her for pronotion to assistant principal,
and (2) denied her educational |eave opportunities. The notion
was granted pursuant to section 3514.5(a) (1),'" which prohibits
the issuance of a conplaint baéed on events oécurring nore than
six months prior to the filing of the charge. The justification
for the granting of such notions wll be described, with greater

specificity, below.

'Section 3514.5, in pertinent part, states:

(a) Any enpl oyee, enployee organization, or
enpl oyer shall have the right to file an
unfair practice charge, except that the
board shall not do either of the follow ng:
(1) issue a conplaint in respect of any
charge based upon an alleged unfair practice
occurring nore than six nonths prior to the
filing of the charge;
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1 SSUES
1. Were any of the allegations set forth in this unfair
practice charge barred by the provisions of section 3514.5(a)(1)?
2. Did CYA discrimnate agai nst Browhaw due to her
protected activities, thereby violating subdivision (a) or (b) of
section 3519?

CONCLUSI ONS  OF AW

|SSUE NO. 1. Were any of the allegations set forth in this
unfair practice charge barred by the provisions of section
3514.5(a)(1)?

The statute of limtations begins to run on the date
charging party obtains actual or constructive know edge of the

subj ect conduct. (Fairfield-Suisun Unified School District

(1985) PERB Decision No. 547; _The Regents of the University_of

California (1990) PERB Decision No. 826-H Regents of the

University of California (1993) PERB Deci sion No. 1002-H, Regents

of the University of California (1993) PERB Deci sion No. 1023-H.)

Even actual know edge nust "clearly inforn the charging

party of the alleged unlawful act. (See Mictor Valley Union High

School District (1986) PERB Decision No. 565.)

The charge in this case was filed on January 7, 1999. The
primary question with regard to the allegations dism ssed during
t he hearing becones, "[H ow soon before January 7, 1999 was
Browhaw "clearly informed" that (1) she was not to be selected as
a vice-principal, and (2) her request for educational |eave was
deni ed. I f she had actual or constructive notice of either

circunstance prior to July 8, 1998, six nonths before the charge
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was filed, it would be barred by the provisions of section
3514.5(a) (1).

Vi ce-princi pal Test

The evidence is quite clear that she |learned on April 2,
1998, or shortly thereafter, that she was placed in the seventh
rank on her vice-principal test. As this ranking effectively
caused her not to be considered for any newly opened positions,
it was on this date that she becane clearly infornmed of her
failure to be selected for the position. As April 2, 1998, is
Imell before July 8, 1998, the charge was properly dism ssed.

Educational Leave

Wth regard to the educational |eave issue the conpl aint
states that she was deni ed educational |eave "during her tenure"
at KHS. The evidence adduced at the hearing centered on the
denial for the 1997-98 school year.

It is clear that she was inforned of Jones' denial of her
request for 1997-98 educational |leave by a letter dated May 23,
1997. As this date is well before July 8 1998, the charge with
regard to her request for 1997-98 was al so properly dism ssed.

The record also shows that her initial request for
educational |eave for the 1998-99 school year was denied on
May 26, 1998. The denial was conditional, however, and included
a suggestion that a request for a |esser anount woul d be granted.
There was no record of her having resubmtted a request for a
| esser anpbunt. However, as she was given this 1998-99 denial on

May 26, 1998, she was clearly inforned of such action prior to
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July 8, 1998. Therefore, this charge was al so properly
di sm ssed.

lnitiation of |nvestigation

Respondent contends that the conplaint allegation regarding
the "initiation" of an investigation against Browhaw is al so
barred by section 3514.5(a)(1). It cites Browhaw s adm ssion she
heard of the investigation through wards and cl assroom ai des and
eventually was notified of the pendency of the investigation by
an April 28, 1998, nenorandumfromlLt. Wight. Respondent
insists that, at least as of that date, Browhaw was inforned of
the charges against her and the section 3514.5(a)(1) limting
period began to run. |

Respondent's contention is not supported by the evidence.
The menorandum from Lt. Wight nmerely states Browhaw is to be
i nvestigated for possible adverse action. It goes on to allege
she was

.o di scourteous in your treatnent of wards
assigned to your classroom between January
1998 through April 27, 1998.

Thi s menorandum does not "clearly infornf her of her
al l egedly inproper conduct. Absent specifics Browhaw does not
know what inproprieties CYAis alleging. Therefore, she is
unable to devel op a defense to the charges agai nst her or have
sufficient information to support an unfair practice charge

alleging that the initiation of the investigation was due to her

protected activities.
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Respondent cannot, on the one hand, fail to notify an
enpl oyee of the details of the chafges agai nst himher; and then
cite the enployee's receipt of runors and inconplete nenobs as
support for a contention that the enpl oyee was "clearly infornmed"
of such charges. It was only when she actually nmet with the | AU
investigators that she becane aware of the specific charges
agai nst her. This neeting occurred on July 13, 1998. It was at
this tine that the tine limt set forth in section 3514.5(a) (1) -
began to run.

Respondent's notion for dismssal of the part of the charge
that concerns the initiation of an investigation against her is
her eby deni ed.

Perm ssion_from Co-Wrker for Supplies

Respondent also clains that the charge that she was required
to obtain perm ssion froma co-worker to obtain classroom
supplies is barred by section 3514.5(a) (1) . It bases this
argunent exclusively on a letter it clains Browhaw wote to CYA
Director Alarcon on August 11, 1998. In this letter there is a
list of bircunstances t hat Browhaw bel i eves show she was being
di scrim nated against by CYA adm nistrators. The letter includes
the follow ng statement next to a January 1998 date:

. . . Required to work under a less qualified
teacher. Refused a budget, the ability to
gi ve grades to students, choose ny own

equi pnent, and supplies. Refused access to
adm nistrators . . . . [ Enphasi s added. ]

Respondent cites the January 1998 date next to this

statenent in support of its contention that Browhaw knew at that
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time she was required to "obtain perm ssion froma co-worker to
obtai n classroom supplies.”

There are two problens with this contention. First,
al t hough Browhaw originally admtted witing the letter, she
| ater recanted, admtting only that she wote a letter "simlar
to this." She cites the facts that (1) the letter bore no
signature, (2) had different kinds of typing on it, and
(3) various papers were taken out of her drawer at school .

Second, even if it were proven that Browhaw wote the
letter, the reference to January 1998 next to the subject
statenment is insufficient to support a finding that she is barred
by section 3514.5(a)(1) from pursuing her charge.

Therefore, respondent's notion for dism ssal of the part of
the conplaint that concerns a requirenment she obtain supplies
froma co-worker is hereby denied.
|SSUE NO. 2. Did CYA discrimnate agai nst Browhaw due to her
‘protected activities, thereby violating subdivision (a) or (b) of

section 3519?

Applicabl e Test

The Board, in Carlsbad Unified School District (1979) PERB

Deci sion No. 89 (Carlsbad), set forth the follow ng test for
al l eged violations of subdivision (a) of section 3543.5:

1. A single test shall be applicable in all
i nstances in which violations of section
3543.5(a) are alleged,

2. Where the charging party establishes
that the enployer's conduct tends to or does
result in some harmto enployee rights
granted under the EERA, a prima facie case
shall be deened to exist;
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3. Where the harmto the enpl oyees' rights
is slight, and the enpl oyer offers
justification based on operational necessity,
the competing interest of the enployer and
rights of the enployees will be bal anced and
t he charge resolved accordingly;

4. VWhere the harmis inherently destructive
of enpl oyee rights, the enployer's conduct
wi Il be excused only on proof that it was

occasi oned by circunstances beyond the
enpl oyer's control and that no alternative
course of action was avail abl e;

5. Irrespective of the foregoing, a charge
wi Il be sustained where it is shown that the
enpl oyer woul d not have engaged in the
conpl ai ned-of conduct but for an unl awf ul
notivation, purpose or intent. [ Enphasi s
added. ]

In Novato Unified School District (1982) PERB Deci sion

No. 210 (Novato), the Board clarified the Carlsbad test for
retaliation or discrimnation in light of the National Labor

Rel ations Board decision in Wight Line, Inc. (1980) 251 NLRB

1083 [105 LRRM 1169] enforced in part (1st Cr. 1981) 662 F. 2d
899 [108 LRRM 2513]. In Novato, the Board made it clear that
unl awful notivation nust be proven in order to find a violation.
I n addi tion, a nexus or connection nust be denonstrated between
the enpl oyer's conduct and the exercise of a protected right
resulting in harmor potential harmto that right.

In order to establish a prima facie case, the charging party
must first prove that the subject enployee engaged in protected

activity. Next, it nust establish that the enployer had

BSection 3515 grants state enpl oyees:

the right to form join, and
part|C|pate in the activities of enployee
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know edge of such protected activity. Last, it nust prove that
t he subject adverse action(s) were taken in whole or in part, as
a result of such protected activity.

Exi stence of an Adverse Action

Respondent contends that (1) the nere initiétion of an
investigation, (2) a requirenent that budgetary requests be
reviewed by a fellow enployee, and (3) a perfornmance appraisa
that does not include a majority of substandard ratings, do not
constitute "adverse actions"” or "harmto enpl oyee rights" under
the Dills Act.

PERB, in Newark Unified School District (1991) PERB Deci sion

No. 864, interpreting_Palo Verde Unified School District (1988)

PERB Deci sion No. 689 (Palo Verde), stated, in pertinent part:

Furthernore, Palo Verde necessitates an
objective finding of adverse action; thus, as
stated above, the question is not whether
Bookout personally found the transfer

undesi rabl e, but whether a reasonabl e person
under the sanme circunstances woul d consi der
the transfer to have an adverse inpact on the
enpl oyee' s enpl oynent. [ Enphasis in
original.]

Initiation of Investigation

Certainly, any teacher being investigated for allegedly
being "discourteous in your treatnment" of assigned students,
woul d reasonably consider such action as having an adverse inpact

on hi s/ her enpl oynent.

organi zations of their own choosing for the
pur pose of representation on all matters of
enpl oyer - enpl oyee rel ati ons.
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Perm ssion_from Co-worker for_Supplies

Li kewi se, any teacher required to obtain perm ssion froma
peer for the requisition of her classroom supplies would
reasonably consi der such action to be deneaning and have an
adverse inpact on his/her enploynent.

In this case the fellow teacher was elevated to a
coordi nator position and it was this elevation that granted the
peer such responsibility. These circunstances may have an i npact
on the ultimte decision of whether there was unl awful
notivation, but not on whether such action was adverse to the
enpl oyee.

Adverse Performance Report

Respondent cites a provision of the parties' nenorandum of
understanding (MJJ that only permts a grievance to be filed
-agai nst a performance report when such report contains a majority

of substandard ratings. However, the Palg Verde standard is not

controlled by the provisions of the parties' MAU. Certainly, a
reasonabl e person woul d consider a performance report that
i ncluded substandard ratings for "relationships with people"” and
"anal yzing situations and nmaterials" to have an adverse inpact on
hi s/ her enpl oynent.

Sunmary

Therefore, the respondent's contention that each of the
conplaint allegations failed to constitute "adverse action”

within the provisions of the Dills Act is rejected.
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Proof of Unlawful W©Mtivation

Proving the existence of unlawful notivation can be a
difficult burden. The Board acknow edged this when it stated the
followng in Carlsbad:

Proof O Unlawful Intent \Were Ofered O
Requi r ed

Unl awf ul notivation, purpose or intent is
essentially a state of mnd, a subjective
condition generally known only to the charged
party. Direct and affirmative proof is not

al ways avail abl e or possible. However,
follow ng generally accepted |egal principles
the presence of such unlawful notivation,
purpose or intent may be established by
inference fromthe entire record. [ Fn.
omtted.]

In addition, the Board, in Novato, set forth exanples of the
types of circunstances to be examned in a determnm nation of
whet her union aninus is present and a notivating factor in the
enpl oyer's action(s). These circunstances are (1) proximty of
time between participation in the protected activity and the
adverse action, (2) disparate treatnent of the affected
enpl oyee(s), (3) inconsistent explanations of the enployer's
action(s), (4) departure fromestablished procedures or
standards, and (5) inadequate investigation(s). (See also

Baldwi n Park Unified School District (1982) PERB Decision No. 221

(Bal dwi n_Park) .)

Protected Activity and Managenent's Know edge Ther eof

The evidence is clear that Browhaw engaged in protected
activities and that the decision makers, Jones, Fine and Davis

were aware of such activity. Her CSEA steward status was known
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to both Jones and Davis as was her participation in the DFL

| awsuit.*® Although Fine insists that she was unaware of
Browhaw s stewardship until after the Novenmber 1998 performance
eval uation, she was aware of the DFL lawsuit prior to her arriva
at KHS. She undoubtedly becane aware of Browhaw s participation
in that suit shortly after her arrival at KHS.

Respondent correctly points out that the quantum of
Browhaw s representational activity was not supported by
enpirical evidence, but rather by her statenents al one. However
her filing of an unfair practice charge in Decenber 1997 and her
appeal s fromvarious negative personnel actions constitute
sufficient evidence to support a finding she engaged in protected
activity.

Nexus Between such Activity and Adverse Personnel Acti ons

Tim ng

The record is replete with charges and counter charges
bet ween these parties fromearly 1996 through 1998. The evidence
-sets forth a chronol ogy of Browhaw s protected activities
intertwwned with a correspondi ng chronol ogy of negative CYA
personnel actions.

Sone exanples of this chronological interrelationship are:

YThere is a question of whether or not Browhaw s
participation in the DFL lawsuit would qualify as protected
activity under the Dills Act. However, due to Browhaw s ot her
actions on behalf of CSEA, this issue need not be resolved.
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(1) In 1994-5 Browhaw actively engages in the |awsuit
against CYA with regard to the DFL program In February 1996 she
receives an adverse action;

(2) Throughout 1996-97 Browhaw represents enployees on
various issues. In May 1997 Jones denies Browhaw s request for
educational |eave;

(3) On December 5, 1997, Browhaw files an unfair practice
charge agai nst CYA. In December 1997 Browhaw receives a negative
performance report; and

(4) In April 1998 Browhaw compl ai ns about disrespect shown
her by Manny Borges; in May she conpl ains about Fine's
supervisorial actions; and in June she conplains about not
receiving the | ASA coordinator position. In [ate November
Browhaw (a) receives a negative performance report, and (b) is
told one-half of her requested materials were rejected by Jones.

Al'l of these circunstances |end support to an inference of
unl awful motivation. However, PERB has made it clear that timng
alone is insufficient to create an inference of a nexus between
protected activity and negative personnel actions. (Mor el and
El ementary School District (1982) PERB Decision No. 227; Charter

Oak Unified School District (1984) PERB Decision No. 404.)

Di sparate Treatment

Unl awful nmotivation may also be inferred from disparate
treatment of the enployee. Charging party contends that CYA's

decision to conduct a level two investigation, with the use of
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| AU i nvestigators, rather than a |lesser level investigation with
the use of NCYC or in-house investigators, was disparate
treatment of Browhaw.

Charging Party's contention is without nerit. There was no
evidence that either Fine or Davis requested a level two
i nvestigation. The choice of the investigatory |evel was nade by
the AU G ven Browhaw s |itigious background, prior adverse
actions, and nultiple conplaints to various high level CYA
adm nistrators, it is reasonable that the I AU woul d want to
assure itself that the investigation was conducted by trained
professionals, rather than the local part-tinme investigators.
The choice of a level two investigation of Fine's allegation does
not support an inference of unlawful notivation.

| nadequat e | nvesti gation

An inadequate investigation can also provide evidence of

unl awf ul notivati on. (See Baldwin Park.) A case can be made

that Fine's investigation of the ward allegations prior to her
request for an | AU investigation was inadequate. She did not
speak to the classroomai des, the volunteer grandnother or
Browhaw, herself, before requesting an investigation. Nor was
there any evidence that she exam ned tHe war ds' disciplinary
history in Browhaw s cl assroom

In addition, she referenced the existence of witten
conplaints in her initial discussions with Davis, and was
directed to reduce all verbal ward conplaints to witing. And

yet, even though a subpoena duces tecum for such docunentation

37



was served on the CYA, no such writings were produced. These
circumstances raise questions of Fine's ability to conduct a
conpetent prelimmnary investigation. As the nmore formal
investigation |learned, the charges of the five wards were not
substantiated by any of the other twenty-six witnesses

i ntervi ewed.

The inadequacies of Fine's investigation, prior to her
initiating the AU investigation, support, to some extent, an
inference of wunlawful motivation.

There is no credible evidence with regard to any
(1) inconsistent explanations of the enployer's action or
(2) departure(s) fromestablished procedures or standards.

Summary _of "Novato" and "Baldwin Park" Circunstances

Wth regard to the (1) peer review of supply requisitions
and (2) the negative rankings in her 1998 performance appraisal,
it is determned there is insufficient evidence to support an
inference of unlawful motivation and these charges shall be
di sm ssed.

Wth regard to the allegation of inproperly initiating an
i nvestigation of Browhaw, there was some evidence supporting an
inference of unlawful motivation. However, the harmto Browhaw
was slight and the respondent insists that a charge of
di scourtesy towards wards, especially one that includes
al l egations of inproper use of sexual |anguage, was serious

enough to justify a formal investigation.
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Under these circunstances the conpeting interests of the
enpl oyer and the rights of the enployee will be bal anced and the
charge resol ved accordingly.

In any attenpt to balance the rights of the parties, it nust
be pointed out that Fine, Jones and Davis were faced with an
enpl oyee who has had nunerous conflicts with others in the
past.?® It is not unreasonable for themto be concerned that
this predilection for conflict would carry over to her classroom
deneanor .

Al t hough, the record clearly shows nunerous incidents in
whi ch Browhaw was in conflict with her supervisors, there was
little, if any, evidence that such conflicts were the result of
her protected activities. There is no doubt that the
overwhel m ng wei ght of the evidence dictates the charge be
resolved in favor of the enployer.

Sunmary

After an exam nation of the foregoing, it is determ ned that
there is insufficient evidence to support a charge that
Browhaw s adverse personnel actions were the result of her
protected activities.

PROPOSED ORDER

Based on the foregoing findjngs of fact, conclusions of |aw

and the entire record in this case, it is found that the State of

’Her own cont enpor aneous writings show that she believed her
conflicts wth others were ' the result of their raci al
di scrimnation. However, in her testinony she states she believes
her protected activities are equally to blame for her problens.
The evi dence does not support this testinony.
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California (Departnment of Youth Authority) did not violate the
Ral ph C. Dills Act, Government Code section 3519(a) or (b), when
it (1) initiated an internal affairs investigation against her,
(2) failed to select her for promotion to vice-principal,

(3) denied her educational |eave opportunities, (4) required her
to obtain classroom supplies through the Instructing America's
Students Act coordinator, or (5 gave her an annual review with
two | ow rankings. It is ORDERED that all aspects of the charge
and conplaint in Case No. SA-CE-1201-S, California State

Enpl oyees Association v. State of California (Department of Youth

Aut hority), are hereby DI SM SSED.

Pursuant to California Code of Regulations, title 8, section
32305, this Proposed Decision and Order shall become final unless
a party files a statement of exceptions with the Board itself
within twenty days of service of this Proposed Decision. The
Board's address is:

Pubfic Enpl oyment Rel ati ons Board
Attention: Appeals Assistant

1031 18th Street
Sacrament o, CA 95814-4174

FAX: (916) 327-7960
In accordance with PERB Regul ations, the statenment of
exceptions should identify by page, citation or exhibit nunber
the portions of the record, if any, relied upon for such
exceptions. (See Cal. Code of Regs., tit. 8, sec. 32300.)
A document is considered "filed" when actually received
before the close of business (5 p.m) on the last day set for

.filing or when mailed by certified or Express United States mail,
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as shown on the postal receipt or postmark, or delivered to a
common carrier promsing overnight delivery, as shown on the
carrier's receipt, not later than the last day set for filing.
(See Cal. Code of Regs., tit. 8, sec. 32135(a); see also Cal.
Code Regs., tit. 8, sec. 32130.)

A docunent is also considered "filed" when received by
facsimle transm ssion before the close of business on the |ast
day for filing, together with a Facsimle Transm ssion Cover
sheet which neets the requirenents of Cal. Code Regs., tit. 8,
sec. 32135(d), provided the filing party also places the original
together with the required nunber of copies and proof of service
inthe US mil. (Ca. Code Regs., tit. 8, secs. 32135(b), (c¢)
and (d); see also Cal. Code Regs., tit. 8, secs. 32090 and
32130.)

Any statenent of exceptions and supporting brief nust be
served concurrently with its filing upon each party to this
pr oceedi ng. Proof of service shall acconpany each copy served on
a party or filed with the Board itself. (See Cal. Code of Regs.,
tit. 8, secs. 32300, 32305, 32140 and 32135(c).)

Allen R Link
Adm ni strativelLawJudge
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