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DECISION
DYER, Member: These consolidated cases come before the Public
Employment Relations Board (Board) on appeal by Victoria Leitham (Leitham) and
Michael Twitty (Twitty) from an administrative law judge's (ALJ) proposed decision

(attached) dismissing their unfair practice charges. The complaints allege that Leitham



- and Twitty exercised rights guaranteed by the Higher Education Employer-Employee
Relations Act (HEERA)® by initiating a grievance against the Trustees of the California
State University (CSU). The complaints further allege that CSU, because of the filing
of this grievance, took adverse action against Leitham and Twitty by rejecting them
from probation, in violation of section 3571(a).?

The Board has reviewed the entire record in this case, including the original and
amended unfair practice charges, the briefs of the parties, the ALJs proposed decision,
Leitham and Twitty's exceptions and CSU's response. The Board adopts the proposed
decision, in accordance with the following discussion and modifications.

DISCUSSION

In analyzing the performance evaluation form used to evaluate Leitham and
Twitty in this case, the ALJ made the following observations:

The performance evaluation form consists of rating scales
of oneto ten in some 18 categories such as job skills,
amount of work accomplished, quality, planning and

organizing work, initiative, adaptability/flexibility, working
interpersonal relationships, and decision making/problem

'HEERA is codified at Government Code section 3560 et seq. Unless otherwise
indicated, all statutory references are to the Government Code.

®Section 3571 provides, in relevant part:

It is unlawful for the higher education employer to do any
of the following:

(& Impose or threaten to impose reprisals on employees, to
discriminate or threaten to discriminate against employees,
or otherwise to interfere with, restrain, or coerce employees
because of their exercise of rights guaranteed by this
chapter. For purposes of this subdivision, "employee"
includes an applicant for employment or reemployment.

2



solving. Each category contained a scale from zero to ten
suggesting an average of 4.5 for each category, resulting in
arating of 450 as average for the entire evaluation.
Leitham's overall rating was 666.5.

(Proposed dec, p. 4.)

In footnote 4 of the proposed decision, which immediately follows the above-
guoted paragraph, the ALJ additionally observed:

Sumpter reviews al evaluations in [Academic Computing
Services| ACS. Shetestified a study she undertook (and
supplemented with respondent exhibit 21) found that the
average performance evaluations rating scores for all other
employees in ACS for June/July 1997, were around 865.

The Board finds that the analysis of the performance evaluation form set forth
below more accurately reflects the evidence received at the forma hearing in this matter,
and, based upon this finding, modifies the proposed decision as follows.

The first complete paragraph on page four of the ALJs proposed decision is
modified to read:

The performance evaluation form consists of rating scales
in 18 categories, which include job skills, amount of work
accomplished, quality, planning and organizing work,
initiative, adaptability/flexibility, working interpersonal
relationships, and decision making/problem solving. Not
al of the categories apply to every employee. The
employee's evaluation score is based upon a four step
process. Inthe first step, the manager conducting the
evaluation assigns aweight value for each relevant
category. Theweights assigned in the instant case ranged
from 2-10. Inthe next step the manager determines, on a
scale of 0-10, how the employee rated in that category.
The evaluation form suggests that an average rating score
for each category is 4.5. In the third step, the manager
multiplies the weight value by the rating score. For
example, let us assume that a category was included in the
evaluation, that the weight assigned to the category by the
manager was 10, and that the manager believed the



employee had only an average rating score in the category.
These determinations would, hypothetically, result in a
category rating of 45. In the final step, all of the relevant
category ratings are added together to produce the overall
evaluation score. Leitham's overall score, based upon her
evaluation in 13 of the 18 categories, with each category
having been assigned a particular weight by Corey, was
666.5.

Footnote four on page four of the ALJs proposed decision is modified to read:

Sumpter reviews al evaluations in ACS. She testified that
such ratings are very subjective, and that with a thousand
employees and several managers, similar scores might
mean different things to different managers. Sumpter
testified that a study she undertook found that the average
performance evauations rating scores for all other
employees in ACS for June/July 1997, were around 865.
Corey tedtified that the scores she gave to each category
was consistent in all of her ACS evaluations.

ORDER
The unfair practice charges and complaints in Case Nos. LA-CE-529-H and

LA-CE-531-H are hereby DISMISSED WITHOUT LEAVE TO AMEND.

Members Amador and Baker joined in this Decision.
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Trustees of the California State University.

Before Gary M Gallery, Admnistrative Law Judge.

PROCEDURAL HI STORY

Two enpl oyees were rejected during their probationary
period. They contend the rejections were in retaliation for
their having filed a grievance.

These cases commenced with the filing of unfair practice
charges on July 31, 1998, by Victoria Leitham (Leithan) and on
August 12, 1998, by Mchael Twitty (Twitty). After
i nvestigation, and on Novenber 18, 1998, the general counsel of
the Public Enploynment Relations Board (PERB or Board) issued

conpl aints against the Trustees of the California State



University (CSU). In Case No. LA-CE-529-H the conplaint alleges
that on March 17, 1998, Leitham exercised rights guaranteed by
the Hi gher Education Enpl oyer-Enpl oyee Rel ations Act (HEERA)! by
initiating a grievance agai nst CSU. It is alleged that CSU t ook
adverse action against Leitham because of her filing the
grievance, by rejecting Leitham fromprobation on May 1, 1998, in
viol ation of section 3571(a).?

In Case No. LA-CE-531-H, it is alleged that Twitty al so
exerci sed rights guaranteed by HEERA by filing a grievance on
March 17, 1998. It is further alleged that CSU t ook adverse
action against Twitty on May 4, 1998, by rejecting Twitty from
pr obati on.

CSU filed tinmely answers denying any violation of HEERA.

A settlenent conference did not resolve the dispute. For mal
hearing was held on June 15 and 16, 1999, in Long Beach
California. At hearing, the conplaint was anended to include an
all egation that CSU unlawfully rejected a Level 1V grievance on

the grounds the enployees were engaged in protected activity.

'Unl ess otherwi se indicated, all statutory references are to
the Government Code. HEERA is codified at section 3560 et seq.

’I'n rel evant part, section 3571 provides that it is unlaw ul
for the higher education enployer to do any of the follow ng:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of
this subdivision, "enployee" includes an
applicant for enploynent or reenploynent.
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Wth the filing of post-hearing briefs on August 16, 1999, the
matter was submtted for decision.

EI NDI NGS_OF FACT

CSU is an enployer, and Leithamand Twitty were enpl oyees,
wi thin the neani ng of HEERA.

At all times relevant, M chael Mahoney (Mahoney) was
assistant vice president for academ c information technol ogy,
i ncludi ng the Academ c Conputing Services (ACS). From Decenber
1996, until April 30, 1998, Francoise Corey (Corey) was acting
~director of ACS. Kelly Sennikoff (Sennikoff) was the office
manager, and Linda Sunpter (Sunpter) the adm nistrative services
of ficer for ACS.

Corey drafted and secured approval of the job descriptions
that ultimately were provided for Leithamand Twitty. She
initially selected the two for their respective positions.

Victoria Leitham

Leithamwas hired by CSU in the ACS on June 11, 1997, in the
| nf ormati on Technol ogy Consultant (Career Level) classification.
This enpl oynent was for a probationary period of June 11, 1997,
to June 11, 1998. Leithamhas a doctorate in instructional
psychol ogy and has about 10 years of experience.

Al t hough the collective bargai ning agreenent provides that
the first performance eval uation of a probationary enpl oyee be

provi ded before the end of three nonths, and a second before the



end of nine nmonths, Leitham s first performance eval uation was
gi ven by Corey on January 22, 1998.°3

The performance eval uation form consists of rating scal es of
one to ten in sonme 18 categories such as job skills, amount of
wor k acconpl i shed, quality, planning and organi zi ng work
initiative, adaptability/flexibility, working interpersonal
rel ati onshi ps, and deci sion naki ng/ probl em sol ving. Each
category contained a scale from zero to ten suggesting an average
of 4.5 for each category, resulting in a rating of 450 as average
for the entire eval uation. Leithanmis overall rating was 666.5.*

Despite the above-average nunerical rating given to Leitham
Corey's witten coments portrayed a |lower |evel of performance.
That is borne out of Leithamis reaction, filing an eight page
rebuttal, in response to the eval uation

Under "Job Skills", Corey wote that "A tine, Victoria's
| ack of previous work experience in academ a makes it difficult
for her to grasp rationale behind procedures and work practices."

The score was 58. 5.

3Thus, Leitham's first eval uati on shoul d have been around
Septenber 11, 1997. Section 10.4 of the MOU provides that:

A probationary enpl oyee shall be evaluated at
| east twice, once before the end of the first
gquarter and once before the end of the third

quarter of the probationary period unless the
enpl oyee has earlier been rejected during

pr obati on.

‘Sumpter reviews all evaluations in ACS. She testified a
study she undertook (and supplenented with respondent exhibit 21)
found that the average performance evaluations rating scores for
all other enployees in ACS for June/July 1997, were around 865.
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Under "Amount O Work Acconplished”, Corey wrote, "Victoria
does not seemto be able to handle several tasks at once which is
often needed in a very busy unit such as ACS'. Her "Quality of
Work" was l|listed as very good and she rated Leithaman 80. n
"Planning and Organi zing Wrk" Corey rated her 58.5 and noted
"Victoria's ability to plan and organize her work is good but is
usually limted to one task at a tine when often several tasks
need to be handl ed sinultaneously.” Under "lInitiative", Leitham
was rated 65 and Corey w ote: "Victoria has not yet displayed
the level of initiative expected of soneone in her professional
level. This may be due to her lack of famliarity with the
academc world."

Corey rated Leithama 45 in "Adaptability/Flexibility",
noting, "It seens that Victoria prefers to work in a rather set
environnent. She will need to learn to adjust to ACS changi ng
conditions."

Under "Wbrking Interpersonal Relationships”, Leithamwas
rated a 60, and Corey wote, "Victoria needs to be willing to
'pitch in' and help with the teameffort when needed.!® She
needs al so to assert herself better with the teamin order to

becone a team nenber."

*Leithamworked with Twitty, Sue Gautsch (Gautsch) and
VWal ter Gajewski (Gajewski), two other enployees in ACS, on
trai ning projects.



Corey rated Leitham a 52 on "Decision Mking/Problem
Solving", with the notation, "A better understanding of the
academ c world should help Victoria develop this skill."

Wi | e rqting Leithamonly 54 on "Witing Skills", Corey
commented "Victoria has produced a web design reference manual of
very good quality."

Under "Skill in Oal Comunication", Leithamwas rated a
56 with Corey's comments, "Victoria communicates well one [sic] a
one-to-one basis. Part of her responsibilities is also to
conduct full-1ength workshops. However, such workshops have not
yet been inplenented by ACS."

Under "Working Wthout C ose Supervision" Corey rated
Leithama 45.5 and commented, "A certain anmount of instructions
has to be provided to Victoria before she perfornms a task. I
suspect that nore famliarity with the work and the worKking
environment wll take care of this."

Corey rated Leithama 45.5 on "Public Relations skills"
noting "Victoria works a lot with faculty nmenbers and therefore
must represent ACS in the best possible way."

Leitham wote an eight-page "rebuttal" to the evaluation
suggesting several of Corey's comments were "unfounded,

i naccurate, and nisrepresent" her performance.?®

®The contents of the rebuttal are not relevant to this
proceedi ng. The evaluation was witten by Corey at a tine before
any protected activity by Leitham and thus any inaccuracy could
not be attributed to unlawful notive. The fact that Leitham
filed an eight page rebuttal is probative to the question of
whet her the eval uation was "above average".
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Leithamtestified that there was a neeting with Mahoney a
few days after January 22, 1998. She said that Mahoney said it
" was "not a bad evaluation". Mhoney could not recall what he
said at the neeting.

Lei t ham acknow edged at the hearing that ACS was changi ng
its focus fromone-on-one help to faculty to group help, from
i ndi vidual projects to group assistance. This included the
faculty integrating technology (FIT) workshops that were put on
by ACS.

In addition to the pilot workshop there were three put on
that year. Leitham Gautsch, Twitty, Corey and Gaj ewski
partici pated.

Leitham s next evaluation, again by Corey, covered the
period of February 1998 to May 30, 1998. This resulted in an
overall rating of 666. Several of the comrents by Corey refl ect
conti nued concern about Leitham s performance. Under general
coments, Corey wote that Leitham

still does not quite understand what it takes
to work as a teamnenber in a fast-paced
situation (Exanple FIT); that she cannot
expect other staff nmenbers to provide her
with all the pieces of a projects [sic]
assigned to her . . . that she may have to
pitch in or performnore than one task at a
t1ne.

Under "Job Skills", Corey wote that "Victoria still needs
to better understand the role of service and support personnel in
an academ c setting." Corey ranked Leithama 32.5 in anouht of
wor k acconplished. Under "Planning and Organizing" work, while

giving Leithama rating of 58.5, Corey wote:
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Under

Victoria is not always willing to take on the
nore nundane activities associated with her
job responsibilities. For exanple: she

wai ted for soneone else to wite sinple
descriptions for the faculty workshops flyer,
as a result, the flyers were sent |ate and
attendance was | ow.

“"Adaptability/Flexibility", Corey rated Leit

49.5, comenting:

Under

Wiile she is able to learn new skills such as
software applications, Victoria has not yet

di spl ayed the ability to adapt to fast paced
and changi ng working conditions. This was
shown once again before and on the first day
of Spring FIT when many tasks needed to be
done and everybody had to take on additi onal
duties. At the request of her coll eagues, |
had to rem nd her to take an active role in
the training program This issue was already
brought up in Victoria's previous

eval uation. "

"Working I nterpersonal Relationships", while

Lei tham 60, Corey wote:

Under

Victoria works effectively on a one-to-one
basis with faculty. However, by her

col | eagues, she is seen as a rather cold and
di stant person who does not work very well as
a team nenber and who is unable to change her
work routine to acconmodate the needs of the
team On occasions, she works wth another
staf f nenber.

"Working Wthout C ose Supervision", Corey r

Leithama 45.5 with the comment, "In general, Victoria

ham a

rating

at ed

needs

‘Gaj ewski testified that he did not think Leithams

t echni cal

skills were commensurate with her position.

She coul d

not do tasks, such as capture images on the screen, that were
consi dered routine. Gaut sch did not find Leitham conpetent for

the positi

on she held and not able to work in the fast-

paced

envi ronment of ACS. Leitham told her she was unconfortable with
public speaking.



very specific instructions before taking on a particular
proj ect. "

Under "Record Keeping Skills", Leithamwas rated a 14, wth
the comment by Corey, "Victoria keeps good records but is also
very protective of them | had to ask her several tines for
records | needed related to faulty workshops. ™

Finally, under "Public Relations Skills", Corey rated
Leithama 46.5 with the comment, "Victoria can be very tactful
and hel pful, especially working on a one-to-one basis. She can
al so be very abrupt with people not sharing her point of view"

Leitham filed a six page rebuttal to the eval uation.?

On May 1, 1998, Mahoney invited Leithaminto Corey's office
to discuss the performance evaluation. He told her it was a bad

evaluation. He then handed her the letter of rejection.

M chael Twitty

Twitty was hired on June 27, 1997, as an anal yst/programmer.

Early on, a disregard for work hours and protocol for
notifying the office of his absence energed in Twitty's work
performance.® On July 28, 1997, Twitty electronically muail ed
"(e-mail) to Corey an apology for arriving at 9:30 a.m for the

past few weeks.

8No summary of the rebuttal is provided. (See fn. 6.) No
evi dence was tendered to prove Corey knew of any protected
activity at the tine she wote the second eval uati on.

°Gaj ewski, a co-worker in ACS, once thought Twitty was

falling into disfavor wwth Corey for his tardiness. He warned
Twitty along those lines. Gajewski did not see inprovenent in
Twitty's conduct.



On Novenber 24, 1997, Twitty wote to Corey and ot her
menbers of ACS requesting that he would "like to nove the Monday
nmorni ng neeting to 10: 00am 9:30 breaks the 9-10 hour in half,
nmoving it later will nake sure we never run over two hours, and
it wll coincide wwth ny office hours.” Corey responded that she
asked ACS staff to work between 7:00 and 8:30 a.m She requested
he describe his work hours.

On Novenber 26, 1997, Corey wote to Twitty that he had
m ssed the presentation on Novenber 25. She observed that he
should try to schedule his doctor appointnents other than at
staff neeting tinmes. Further, she requested that he tell
Senni kof f that he was |eaving the office, when he needed to do
so.

On Novenber 26, 1997, there had been schedul ed interviews
from2:30 ppm to 4:30 p.m for a position of equipnent
specialist. Twtty was scheduled to be one of three panelists,
but he did not appear for the interviews. Corey wote to him
that afternoon conplaining that he did not show up for the
interviews or notify her of his absence. He responded that he
had called Sennikoff at 1:15 p.m to advise her of a famly
energency and that he mght mss part of the interviews. He
suggest ed anot her enpl oyee take his place. Twitty did not know
why Corey did not get the nmessage and apol ogi zed.

On Decenber 13, 1997, Corey wote to Twitty about his

absence froma staff neeting on Decenber 12, 1997.
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On January 22, 1998, Corey gave Twitty his first evaluation
covering June 1997 to January 1998. Twitty's overall score was
662. General comments were that several criteria were difficult
to eval uate because, until then, Twitty had hel ped ACS with tasks
wei ghted as a | ow percentage of his responsibilities. Starting
i medi ately, he was to focus on his main responsibilities,
progranmm ng instructional applications, working with faculty and
participating actively in training progranms. She further stated
that starting imediately, he was to cone to work at |east by
8:30 aam and attend all neetings. Several comrents within the
eval uati on suggest needed i nprovenent. She wrote that
docunentation is an essential part of his responsibilities and
there was nothing to judge his skills; he needed to take a nore
active role in the training prograns. He needed to work nore
with faculty.

Twitty wote a rebuttal to this evaluation and net with
Mahoney to get the "inaccuracies" out.® He said Mahoney told
him 662 was not a bad score. WMahoney did tell himthat to pass
probation Twitty would have to inprove his attendance.

The problems with his |ateness, tendency to m ss neetings,
or informng the office of his |ateness or absence persisted

after this eval uation

“Twitty testified he took exception to the comments because
"it mght indicate ny performance was bel ow where it actually
was. "
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On January 27, 1998 (appears to be at 1:21 a.m ), Twtty
e-nmai l ed Senni koff that he was going to be half an hour late for
a meeting on Tuesday because of medication he needed to take. He
stated that he would take his nedicine at 9:00 a.m "and w ||
| eave shortly thereafter.”

On that day, Corey wote to Twitty rem nding himthat at
their md-probationary neeting the previous Thursday she told him
to report to work between 7:00 and 8:30 a.m and be ready for
work by 9:00 a.m She noted that she had nentioned that staff
nmeetings for the senester were on Tuesday at 9:00 to 11:00 a.m
On January 27, he arrived at 10:45 a.m  She asserted that |ast
senester he had m ssed nost staff neetings and that he conti nued
to cone in around 10:00 a.m or later. This was not acceptable,
she said, and he nust cone in between 7:00 and 8:30 a.m

The next day he responded that he had been advised by his
doctor to stay at hone until his bronchitis was under control.
Regarding the |ast senester, he contended he m ssed no nore than
two staff neetings because of illness and four because she had
reschedul ed the neeting tines. Initially, he came in at
9:30 aam to allow himto finish up on private projects and then
cane in at 9:00 a.m wuntil she noved the tine to 830 a.m Unti
his recent illness,. he said, he had been comng in at 8:30 a.m

On February 2, 1998, at 12:28 p.m, Twitty e-mailed
Senni kof f that he was sick and was going to stay hone.

On February 17, 1998, Twitty wote Corey at 2:30 p.m that

he was going to be at his hone office from3:00 p.m onward.
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On February 23, 1998, Twitty wote Senni koff at 11:17 a.m
that he was late that norning. He stated he had tried to cal
but got that "annoying fast-busy signal that | frequently get".

On Monday March 9, 1998, Twitty e-mailed Senni koff that he
was working on the payroll systemthat norning and "since ny
entire day Tuesday is going to be wasted in neetings, I'd like to
get as nuch done on it as possible. So | plan to just keep
working on it here where it's quiet.”

Corey responded on March 10, 1998, noting that if he was not
coining to work because he was sick he was to call Sennikoff.
Wor ki ng at hone was not an option unless approved ahead of tine.
She noted the ACS staff neeting that day started at 9:00 a.m and
he arrived at 10:10. He responded the next day on the later
poi nt that he knew when the neeting started, but was del ayed by
traffic and from9:15 a.m wuntil 10:05 he was in the parking |ot
in his car waiting for a vacant parking pl ace.

On March 11, 1998, at 10:21 a.m, Twitty wote to Senni kof f
telling her he was not feeling well.

On March 17, 1998, Corey wote to Twitty that it was then
10:12 a.m and they had just ended the}r weekly staff neeting
wi t hout him and he had not called Sennikoff to let her know he
was going to be absent. Twitty responded that he had called
Senni koff shortly after 9:00 a.m when he realized he was not
going to make it to work. He was not sure why Corey woul dn't

have gotten the nessage.
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On March 19, 1998, Twitty e-nailed Corey apol ogi zing for not
contacting her imrediately about not comng to work the prior
day. He stated he had attenpted to call Sennikoff but got the
busy signal, made a second attenpt, and then "went to bed."

On that same day he responded to Corey's March 18 nenp
suggesting that they wait until after Easter vacation to conduct
his followup evaluation. She noted they had a nunber of
wor kshops comng up and the delay would give himnore tine for
his projects. He agreed.

On March 19, 1998, at 7:58 a.mTwitty wote to Corey that he
was not at the staff neeting, but he had called Senni koff at
9:00 a.m when he realized that he was not going to work. He
wasn't sure why she did not get the nessage.

Twitty got a second evaluation in the Spring. Although it
was not introduced into evidence, Twitty said the second one had
al nost the sane comments as the first;

The Gi evance

A grievance was filed on March 17, 1998, on behalf of four
enpl oyees, including Twitty and Leitham? The grievance was
predi cated upon Corey's directive that enployees commence their
wor kday between 7:00 and 8:30 a.m This, the grievance
contended, required themto work overtinme for which they were

entitled to overtine conpensation.

The four were Teresa Morrow, Stafford Cox, Leitham and
Twitty, all enployees in ACS. Only Leithamand Twitty were
probati onary enpl oyees.
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On March 24, 1998, a Level 1l grievance neeting was hel d.
Present at this neeting were three of the grievants, but not
Leitham  CSEA representative Hubert Lloyd (LIoyd), Mhoney and
Sunpter were al so present.

Leitham could not testify with any certainty, that Corey was
aware of the gr]evance. Leitham testified on direct-exam nation
that Corey becane cool and distant after the grievance was filed.
Yet, on cross-exam nation, she testified Corey's cool ness
surfaced in January during one of the FIT workshops and well
before any grievance was fil ed.

Corey denied that she was aware of this particular
gri evance. It is concluded that charging parties failed to
establish that Corey was aware of the grievance filed by either
Leithamor Twitty when she wote the second eval uation for each
of the two enpl oyees.

CSU s response to the grievance, issued on April 8, 1998,
over Mahoney and Sunpter's signature, denied the grievance on the
ground that Article 18.2 of the MOU provided that the appropriate
adm ni strator would determine the work schedule for enpl oyees.
Article 18 provides that enployees assigned a five day wor kweek,
a day shall normally consist of eight (8 hours. It further
contended that exenpt enployees do not earn overtine, either as
case or conpensatory overtinme.

Both Leithamand Twitty were notified on May 1, 1998, that
effective May 15, 1998, they were rejected during their

probationary period. The notice cane from Mahoney.
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Mahoney testified that the decision to reject the two
enpl oyees was his alone. Based upon the evaluations, input from
ot hers, and his own observations, he did not feel the enpl oyees
fit into ACS. A new director was comng to ACS a few weeks
followng May 1, 1998, and Mahoney did not think the remaining
time for probationary status for the two enpl oyees woul d be
enough for the new director to nake a decision on their
retention.

On May 6, 1998, Twitty applied for a position at CSU, Long
Beach, in another departnent for which he was hired.® At the
time of the hearing he was still enployed in that departnent.

The Gievance Rejection

On February 16, 1999, Lloyd filed an anmended unfair practice
charge on behalf of both Twtty and Leitham The amendnent set
forth allegations of CSUs Level [V rejection of their grievances
on rejection fromprobation. The gist of the anendnent was that
the grievance was rejected because they had filed unfair practice
charges against CSU. As noted, at the commencenent of hearing,
the conplaint was amended to include an alleged violation of

HEERA by CSU s response to the grievance.

%0n the application, Twitty explained his discharge fromACS
as follows, "I was rejected during probation wth ACS follow ng
two strenuously contested and unsubstanti ated bad performance
reviews fromthe departing acting director in whose renoval |
pl ayed a part."
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| SSUES

The issue in this case is whether CSU rejected either
Leithamor Twitty from probation in retaliation for having
participated in a grievance, and thus viol ated HEERA?

CONCLUSI ONS OF LAW

In order to prevail on a retaliatory adverse action charge,
the charging party nust establish that the enployee was engaged
in protected activity, the activities were known to the enployer,
and that the enpl oyer took adverse action because of such

activity. (Novato Unified School District (1982) PERB Deci sion

No. 210 (Novato).) Unlawful notivation is essential to charging
party's case. In the absence of direct evidence, an inference of
unl awful notivation nmay be drawn fromthe record as a whole, as

supported by circunstantial evidence. (Carl sbad Unified School

District (1979) PERB Decision No. 89.) FromMNovato and a nunber
of cases following it, any of a host of circunmstances may justify
an inference of unlawful notivation on the part of the enployer.
Such circunstances include: the timng of the adverse action in
relation to the exercise of the protected activity (North
Sacranent o _School_ District (1982) PERB Decision No. 264); the

enpl oyer's disparate treatnent of the enployee (State of

California (Departnent of Transportation) (1984) PERB Deci sion

No. 459-S); departure fromestablished procedures or standards

(Santa Cara Unified School District (1979) PERB Deci si on No.

104); inconsistent or contradictory justification for its actions

(State of California (Departnent_of Parks and Recreation) (1983)
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PERB Deci sion No. 328-S); or enployer aninosity towards union

activists (Qupertino Union Elenentary_School District (1986) PERB

Deci sion No. 572).

Once an inference is made, the burden of proof shifts to the
enpl oyer to establish that it would have taken the action
conpl ai ned of, regardleés of the enployee's protected activities.

(Novat o; Martori Brothers Distributors v. Agricultural Labor

Rel ations Board (1981) 29 Cal.3d 721 [175 Cal.Rptr. 626].) Once

enpl oyee m sconduct is denonstrated, the enployer's action,
. shoul d not be deenmed an unfair | abor
practice unless the board determ nes that the
enpl oyee woul d have been retained "but for"
hi s union nmenbership or his performance to
ot her protected activities. [Ibid.]

CSEA contends an inference of unlawful notivation may be
drawmn fromthe timng of the adverse action in relation to the
protected activity, the failure of CSUto follow tinelines in the
contract, and the failure to recognize the purpose of evaluations
as set forth in the contract.

Mahoney took the action to termnate the enployees on May 1,
1998, just weeks after Leithamand Twitty had filed the grievance
on March 18, 1998. WMahoney presided over the Level Il grievance
on March 24, 1998. Thus, he knew of the grievance, and just five
weeks after presiding over the grievance, he rejected the two
enpl oyees from probationary status. Timng points to unlawf ul
noti ve.

In addition, the contract requires CSU to render pérfornance

evaluations at the end of the third nonth and the ninth nonth of
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probationary status. CSU failed to provide either Leitham or
Twitty wwth tinely evaluations. Leithamls was due around
Septenber 11, 1997, and Twitty's was due around Septenber 27,
1997. Yet neither was given an evaluation until January 21,
1998, four nonths after they were due. Failure to follow the
provi sions of the contract points to unlawful notivation.

CSEA further argues that CSU s conduct was inconsistent with
thé contractual purpose of evaluations. Article 10.1 of the
contract provides that the purpose of the evaluation is to
"recogni ze acceptable performance and to inprove inadequate
performance.” Here, the second eval uation was rendered at the
sanme tinme the enployees were rejected fromprobation. Thus, no
hel pful change coul d have been undertaken by the enployees to
i nprove their performance. Again, failure to follow the terns of
the contract points to unlawful notivation.

CSEA further argues that at the neetings followng the first
eval uation, there was no indication performnce was sub par.

CSEA argues that Twitty's eval uati on was above average in
every category, suggesting there would be no problemw th maki ng
probation. Mahoney told Leitham her evaluation was not a bad
eval uation, but later, aftér her rejection, he told her it was
because of the bad evaluation. |In fact, the second eval uation
was not nuch different fromthe first eval uation. Further, CSEA
argues that the ratings for both enployees were nunerically above

average, and that managenent's perception that these were in
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reality average evaluations could not have been understood by the
probati onary enpl oyees.

Mahoney | abel ed evaluations in the 660 range as "not bad",
whil e discussing the first evaluations with the enpl oyees. Yet,
based upon simlar ratings in the second eval uati on, Mhoney
rejected the enployees from probation. These are rather
i nconsi stent statenments on a key issue. Mhoney's inconsistent
statenment regarding simlar evaluations give rise to an inference
of unlawful notivation.

The burden now shifts to CSU to establish that it would have
rejected both Leithamand Twitty, despite the filing of the
gri evance.

| believe that CSU has nmet its burden.

In both instances, the evaluation reflected concerns Corey
had with their performances. Leithamls evaluation reflected a
passive nature and reluctance to lead. Twtty's evaluation
reflected a preference for technical work and not presentation,
plus a care-free approach to his arrival tine at work and
meetings. These factors were expressed by CSU to the enpl oyees
before either Leithamor Twitty participated in the grievance.
As evidenced by their rebuttal statenments, they were aware of
their deficiencies in performance as seen by Corey.

In addition, although the nunerical rating of the
performance eval uati ons suggested above average ratings, both
Leithamand Twitty took strong unbrage at the comments and

responded with rebuttals and protested to Corey's supervisor,
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Mahoney. Their actions in submtting the rebuttals were
i nconsi stent with, and undercut their contentions that the
evaluations reflected above average perfornance.

Significantly, the second eval uations, by Corey, showed no
i nprovenent, the scores were generally the sane as the scores
achieved prior to the filing of the grievance. It was not
established that Corey had any know edge of the March 17
grievance, or that Lithiumand Twitty were participants in that
grievance.

The departnent scores on perfornmance eval uations for other
enpl oyees were on the average significantly higher.* The ACS
eval uations were otherwi se at an average of 865, considerably
hi gher than the 665.the two enpl oyees received. In addition, as
Corey testified, a probationary enpl oyee should reflect higher
than average scores to denonstrate ability to performthe job
t asks.

Most inportantly, the performance eval uati ons rendered by
Corey could not have been based upon protected activity. The
first evaluations Leitham and Twitty received were well before

they participated in filing the grievance. They did not

't is not certain that those scores would be relevant to
Leitham and Twitty to the extent that other evaluations m ght
i ncl ude permanent enpl oyees. However, Gautsch was a probationary
enpl oyee and her evaluations were in the high 700 to 800. CSEA
t akes exception to Gautsch's recall on her own rating in an
effort to place her score closer to Leithamis and Twitty's. I
reject that approach and find that her testinony corroborates
Sunpter's findings that other enployees evaluation ratings in the
departnent were significantly higher than theirs.
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establish that she knew of the grievance when she rendered the
second set of eval uations.

In addition, the observations of Mahoney and Corey that both
Leitham and Twitty were less than team players and seemngly ill-
suited for the academ c expectations of staff support for CSU
faculty was corroborated by Gaj ewski and Gautsch, both enpl oyees
of ACS and with no interest in the outcone of this case.

Well before the filing of the grievance, both enpl oyees were
notified of inprovenents that were needed. Twitty was
specifically told that his attendance was a problem and that he
needed to inprove the issue to nmake probation. The evidence
shows that he continued to have such a problem

The concerns that Corey had before the grievance was filed
continued after the filing of the grievance. As noted, thesé
concerns were reiterated without establishing that Corey even
knew of the grievance.

In addition, Mhoney credibly testified that these enpl oyees
did not seem appropriate for the unit. Gven ACS s efforts to
provi de group training, which necessitated overt presentation
abilities, it was his decision not to delay the rejection and
pl ace such responsibility in the new director's hands.

For these reasons, it is concluded that CSU woul d have
rejected both Leitham and Twtty from probation even if they had
not filed the grievance. Thus, their rejections fromprobation
were not in retaliation for the grievance filing, and were not in

vi ol ati on of HEERA.
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The Anmendnent to the Conpl ai nt

The conpl aint was anended on the first day of the hearing
to include an allegation that the CSU unlawfully rejected the
Level [V grievance. No evidence regarding the circunstances of
that Level 1V grievance was presented at the hearing, however.
Therefore, no findings can be nade to ascertain the events
surrounding the allegation. That portion of the conplaint nust
be dism ssed. Based upon the conclusions reached herein, the
conpl ai nts and underlying charges should be dism ssed.

PROPOSED ORDER

Based upon the foregoing findings of fact, conclusions of
law and the entire record in this matter, it is ordered that the

complaints in Case No. LA-CE-529-H, Victoria Leithamv. Trustees

of the California State University, and Case No. LA-CE-531-H,

M chael Twitty v. Trustees of the California State University,

and the underlying unfair practice charges are hereby D sm ssed.
Pursuant to California Code of Regulations, title 8,
section 32305, this Proposed Decision and Order shall becone
final unless a party files a statenment of exceptions with the
Board itself within 20 days of service of this Decision. The
Board's address is:
Public Enpl oynent Rel ations Board
Attention: Appeal s Assistant
1031 18th Street
Sacrament o, CA 95814-4174
FAX: (916) 327-7960
In accordance with PERB regul ati ons, the statenent of

exceptions should identify by page citation or exhibit nunber the

23



portions of the record, if any, relied upon for such exceptions.
(Cal. Code Regs., tit. 8, sec. 32300.)

A docunent is considered "filed" when actually received
before the close of business (5 p.m) on the |ast day set for
filing or when nailed by certified or Express United States nmail,
as shown on the postal receipt or postmark, or delivered to a
comon carrier prom sing overnight delivery, as shown on the
carrier's receipt, not later than the last day set for filing.
(Cal. Code Regs., tit. 8, sec. 32135(a); see also Cal. Code
Regs., tit. 8, sec. 32130.)

A docunent is also considered "filed" when received by
facsimle transm ssion before the close of business on the |ast
day for filing together with a Facsimle Transm ssion Cover Sheet
whi ch neets the requirenents of Cal. Code Regs., tit.8, sec.
32135(d), provided the filing party also places the original,
together with the required nunber of copies and proof of service,
inthe US. mil. (Ci. Code. Regs., tit. 8, secs. 32135(b), (c)
and (d); see also Cal. Code Regs., tit. 8, secs. 32090 and
32130.)

Any statenent of exceptions and supporting brief nust be
served concurrently with its filing upon each party to this
pr oceedi ng. Proof of service shall acconpany each copy served on
a party or filed wwth the Board itself. (See Cal. Code Regs.,
tit. 8, secs. 32300, 32305, 32140, and 32135(0)*)

Gary M. Gallery
Administrative Law Judge
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