STATE OF CALIFORNIA
DECISION OF THE
PUBLIC EMPLOYMENT RELATIONS BOARD

CALIFORNIA SCHOOL EMPLOYEES
ASSOCIATION AND ITS GOLDEN PLAINS
CHAPTER 650,

Charging Party, Case No. SA-CE-1916-E

V. PERB Decision No. 1414

GOLDEN PLAINS UNIFIED SCHOOL October 26, 2000
DISTRICT,

Respondent.

Appearances. California School Employees Association by Madalyn J. Frazzini, Deputy Chief
Counsdl, for California School Employees Association and its Golden Plains Chapter 650;
Stroup & de Goede by Bryan G. Martin, Attorney, for Golden Plains Unified School District.
Before Dyer, Amador and Baker, Members.

DYER, Member: This case comes before the Public Employment Relations Board
(Board) on appeal by the California School Employees Association and its Gol deanIains
Chapter 650 (CSEA) of a PERB administrative law judge's (ALJ) proposed decision (attached)
dismissing its unfair practice charge. CSEA alleged that the Golden Plains Unified School
District (District) violated section 3543.5(a), (b) and (c) of the Educational Employment

Relations Act (EERA)* when it failed to negotiate the adoption of a District board policy

pertaining to termination of any bus driver employee who failed to pass a re-certification test.

'EERA is codified at Government Code section 3540 et seg. Section 3543.5 states, in
pertinent part:

It shall be unlawful for a public school employer to do any of the
following:



The Board has reviewed the entire record in this case, including the unfair practice
charge, the proposed decision, the briefs of the parties, CSEA's exceptions, and the District's
| opposition. The Board finds the ALJs proposed decision to be free from prejudicial error and
adopts it as the decision of the Board itsdlf.

ORDER

The unfair practice charge and complaint in Case No. SA-CE-1916-E is hereby

DISMISSED WITHOUT LEAVE TO AMEND.

Members Amador and Baker joined in this Decision.

(& Impose or threaten to impose reprisals on employees, to
discriminate or threaten to discriminate against employees, or
otherwise to interfere with, restrain, or coerce employees because
of their exercise of rights guaranteed by this chapter.

(b) Deny to employee organizations rights guaranteed to them by
this chapter.

(o) Refuse or fal to meet and negotiate in good faith with an
exclusive representative.



STATE OF CALI FORNI A
PUBLI C EMPLOYMENT RELATI ONS BOARD

CALI FORNI A SCHOOL EMPLOYEES
ASSOCI ATI ON AND I TS GOLDEN
PLAINS CHAPTER 650,

Unfair Practice
Case No. SA-CE-1916

Charging Party,

V. PROPOSED DECI S| ON
GOLDEN PLAI NS UNI FI ED SCHOOL (6/ 22/ 2000)
DI STRI CT,

Respondent .

[ T e ey N

Appearances: TimLiermann, Senior Labor Rel ations
Representative, for California School Enpl oyees Association and
its Golden Plains Chapter 650; Stroup and de Goede, by Brian G
Martin, Attorney, for Golden Plains Unified School District.

Before Allen R Link, Adm nistrative Law Judge.

PROCEDURAL HI STORY

On August 3, 1999, the California School Enpl oyees
Association and its Golden Plains Chapter 650 (CSEA) filed an
unfair practice charge wwth the Public Enploynent Relations Board
(PERB or Board) against the Golden Plains Unified School District
(District). The charge alleged violations of the Educati onal
Enpl oynent Rel ations Act (EERA or Act).?!

On Septenber 14, 1999, the Ofice of the CGeneral Counsel
of PERB, after an investigation of the charge issued a conpl ai nt

all eging violations of subdivisions (a), (b) and (c) of

1Aa11 section references, unless otherwise noted, are to the
Government Code. EERA is codified at section 3540 et seq.



section 3543. 5.7
On October 8, 1999, the District answered the conplaint

denying all material allegations and propounding various
~affirmative defenses. An informal conference was held on

Oct ober 27, 1999, in an unsuccessful attempt to reach a voluntary-

settlement . One day of formal hearing was held before the

undersigned on March 8, 2000. Wth the filing of briefs by each

side, the matter was submtted May 10, 2000. |

|_NTRODUCTI ON

On July 1, 1999, Ted Pumarejo (Pumarejo), a bus
driver/ maintenance enployee was dismissed from District
empl oyment due to his failure to pass his bus driver
recertification test, thereby losing his license.® The District

cites a recently passed board policy provision as authority for

?Subdi visions (a), (b) and (c) of section 3543.5 state, in
pertinent part:

It shall be unlawful for a public schoo
empl oyer to do any of the follow ng:

(a) Impose or threaten to inpose reprisals
on empl oyees, to discrimnate or threaten to
di scrim nate against enployees, or otherwse
to interfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter.

(b) Deny to enployee organizations rights
guaranteed to themby this chapter.

(c) Refuse or fail to nmeet and negotiate in
good faith with an exclusive representative.

By statute bus drivers are given three opportunities to
pass the written test before their |license is revoked. After
‘such revocation, applicants nust wait a year before retesting.
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its dismssal action. CSEA conplains, that prior to the adoption
of this provision, the District had a policy of accommodati ng
enpl oyees that failed to attain license recertification. This
accommodati on took the formof providing such enployees with a
non-bus driving position with the sane nunber of weekly hours the
enpl oyee worked prior to his/her failed recertification. CSEA

al so contends that the subject board policy affected "terns and
condi ti ons" of enploynent, i.e., wages, hours of enploynent, and
discipline; therefore, the District's unilateral adoption
violated its duty to negotiate such matters.

Fl NDI NGS OF FACT

Jurisdiction

The parties stipulated, and it is therefore found, that CSEA
is both an enpl oyee organi zati on and an excl usive representatiye,
and the District is a public school enployer, wthin the neaning
of the EERA.

Maria Cardenas

I n Novenber 1998, Maria Cardenas (Cardenas), a District bus
driver/custodian who failed her witten recertification, asked
CSEA for assistance, as she was concerned her District enploynent
woul d be term nated. Edna Munguia, CSEA's chapter president, net
with the admnistration to determne if Cardenas could be given a
full-time custodial position. In January 1999, the District's

response was that she was to be termnated. Shortly thereafter



she received a Skelly* hearing with regard to the charge agai nst
her, i.e., her failure to miintain a valid bus driver's |icense.

CSEA and the District met several times to discuss the
possibility of creating an alternative- enpioynent opportunity for
her. Mke St. Andre (St. Andre), director of mai ntenance, stated
that he had need for a full-tinme custodian at one of the high
school s and that Cardenas could fill that position. In late
January or early Februafy 1999, the District agreed to provide
Cardenas a full-time custodian position.

Wi | e di scussing Cardenas' situation the parties attenpted
to devel op collective bargaining agreenent (CBA) |anguage to
cover this type of circunstance, should it arise in the future.
CSEA was willing to agree to a "termnation upon failure to
'recertify" policy, but wanted all current enployees to be
"grandfathered”" into what it believed to be the current policy of
‘accommpdation. The District declined to accept this condition
and determned that the matter would be better addfessed by a
nodi fication of its policy file. |

Board Policy 4219.3

On May 11, 1999, the District approved Board Policy (BP)
4219.3, Bus Driver Positions, which stated that any bus driver
enpl oyee who failed to pass a re-certification test in the future
"shall be terminated as no longer qualified to hold the

position."

“Skelly v. State Personnel Board (1975) 15 Cal.3d 194 [124
Cal .Rptr. 14] (Skelly).




The District's job description for a bus driver position
requires the possession of a

Valid unrestricted Type | School Bus
OQperator's Certificate issued through
exam nation by the California H ghway Patrol .

BP 4219.3 went on to state:

Term nation under these circunstances is also
expressly applicable to any enpl oyee hol di ng
a bus driver position that is conbined with
anot her position.

The stated intent of this policy was:

: .to establish a "base line" for
reqU|r|ng drivers to possess the proper bus
certification. The assunption was that the
enpl oyee who was reinstated as a result of
that February 4th neeting would be the | ast
exception in allowing any flexibility with
regard to the continued possession of a valid
bus driver certificate for enployees in

mul tiple classifications.

Dr. David Vaughn (Vaughn), the District's superintendent,
testified that the District's purpose

. . was to satisfy a difference of opinion
between the District and the Union and to
clarify fromthat point forward that what we
had stated in job description, what the |aw
requi red, what our admnistrative regul ations
required would be clearly outlined in a new
policy so that there would be no
m sunder st andi ng anong anyone from that point
forward

He went on to state that he did not believe BP 4219.3 changed

anything, "it just anplified what our expectations were."
The District, in its Adm nistrative Regul ati ons section
4218.1.q. lists, as grounds for discipline,
[flailure to . . . keep in effect any
license, . . . specifiedin the enployee's
class specification . . . necessary for the



enpl oyee to performthe duties of the
posi tion.

.The District stated that, in accordance with their CBA, CSEA
was given an opportunity to consult prior to the passage of
BP 4219. 3. |

On April 13, 1999, Ricardo Onelas (Onelas), the CSEA | abor
rel ations representative assigned to the District, wote Vaughn
protesti ng'the proposed BP 4219.3, insisting that on February 26,
1999, in a neeting with the District and its attorney Brian G
Martin (Martin), the parties agreed they would jointly d(_avel op
board policy language with regard to this subject. He cl osed his
letter with a request the District "cease and desist" fromits
i npl enmentation of BP 4219.3. The District did not respond to
this letter.

On May 24, Onelas again wote Vaughn conpl ai ni ng about the
passage of BP 4219.3, "inploring" the District to return to the
bargaining table to continue the February 26 negotiations on this
matter. Once again, the District failed to respond to O nel as’
letter.

Ted Punmarejo

In January or February 1999, after he failed to pass his
first witten license exam nation, Punmarejo was told that it was
necessary for himto maintain his |icense and certification in
order to keep his job with the District. On July 1, 1999, after
he failed to pass his second test, he vvals notified that,
consistent with BP 4219.3, his third failure to pass his bus
driver'é recertification would result in his enploynent
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termnation. After he lost his license Pumarejo was di sm ssed
fromDi strict enploynment. He appealed this dismssal to the
District's governing board. It upheld his dismssal on a 4 to 3
vot e.

Prior District Bus Driver Licensing Crcunstances

Hope Hernandez

Ei ther during or shortly after the 1991-92 school year, Hope
Her nandez (Hernandez), a District bus driver/custodian, |et her
bus driver's license expire. She wanted to becone a full-tine
cust odi anland was concerned the District would force her to renew
'her |icense. CSEA spoke to the superintendent and determ ned
there was no problemw th her becomng a full-time custodian.

Tony_Baraias Jr.

Sometine in 1994 Tony Barajas Jr. (T. Barajas Jr.)
voluntarily termnated his District bus driving responsibilities.
The District permtted himto transfer froma position in a bus
driver/groundskeeper classification to one in a groundskeeper
cl assification.

Dal e Bar ai as

In or about 1994 Dale Barajas (D Barajas) held a
conbi nation position with the District as a bus driver/
mai nt enance enployee. He lost his bus driver's |icense
and was permtted to expand his nmaintenance duties to a full-tine

posi ti on.



G lbert Cantu

1994- 95 | nci dent

Sometime in the 1994-95 school year G lbert Cantu (Cantu)
was concerned about an inpending District drug test. He adm tted
to a degree of substance abuse and asked for and was granted
an opportunity to attend a rehabilitation program For a
period of time his bus driving privileges were suspended. The
District cites mandatory federal |[aw as one of the
reasons it provided this accomodation to Cantu.

1998 | nci dent

I n August 1998, Cantu had his bus driver's license revoked
by the State of California, Department of Mtor Vehicles (DW),
due to a randomdrug test results. The District's admnistration
recomended enpl oynent termnation. He appealed this action'to
the District's governing board. At its neeting, the board
menbers decided that Cantu shoul d continue his enploynent as a
non-bus driving enpl oyee.

There was no other evidence proffered with regard to any
other District enployees either resigning or losing his/her bus
driving |icense.

CBA Article V - Procedure for Consultation

CBA section 5.1 states, in'pertinent part:

The parties agree and acknow edge that a
variety of itens are or may be outside the

scope of representation . . . . The parties
agree, ... toutilize the consultation
procedure . . . whenever a board policy

change or adoption is one that affects the
specific enploynment rights and obligations of
bar gai ni ng unit menbers.
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| SSUE

Did the District when it failed to negotiate the adoption of
BP 4219.3 wunilaterally nodify a termand condition of enploynent,
in violation of subdivision (c) of section 3543.5?

CONCLUSI ONS OF LAW

A unilateral nodification of terns and conditions of
enpl oynent within the scope of negotiations that has a
generalized effect or continuing inpact is a per se refusal to
negotiate. (N\LRB V. Katz (1962) 369 U.S. 736 [50 LRRM 2177]
(Katz).) PERB has |ong recognized this principle. (Paj_aro
Val | ey _Unified School District (1978) PERB Decision No. 51

(Pajaro); _San Mateo County Community College District (1979) PERB

Deci sion No. 94; and Grant Joint Uni on H gh School District

(1982) PERB Deci sion No. 196.)

Under subdivision (c) of section 3543.5, the public schoo
enpl oyer is obligated to neet and negotiate in good faith with an
excl usive representative about matters within the scope of
representation. This section precludes such enployer from naking
uni | ateral changes in the status quo, whether such status quo is
evi denced by a collective bargai ning agreenent or past practice.

(Anaheim Gty School District (1983)' PERB Deci si on No. 364;

Pittsburg Unified School District (1982) PERB Decision No. 199.)

The EERA's scope of representation is found in subdivision
(a) of section 3543.2, which states, in pertinent part:

The scope of representation shall be limted
to matters relating to wages, hours of

enpl oynent, and other terns and conditions of
empl oyment . . ..



PERB, in Pajaro, citing Katz, with approval, stated:
. the NLRB has held that the "status quo"
agai nst which an enpl oyer's conduct is
eval uated nust take into account the regular
and consi stent past patterns of changes in
the conditions of enploynent. The NLRB has
hel d that changes consistent with such a
pattern are not violations of the "status
quo." [Gtations.]

CSEA insists that as BP 4219.3 concerned the discipline of
enpl oyees, its unilateral inplenentation was a violation of
subdi vision (c) of section 3543.5. However, BP 4218, enacted
|l ong before BP 4219.3, already nade it very clear that failure to
mai ntain a bus |icense was grounds for discipline. In addition,
the District's job specifications for bus drivers state that al
enpl oyees hol ding positions in that classification nust have a
bus driver's |icense.

Therefore, the crucial question is not whether BP 4219.3
unilaterally inposed a new discipline on District enployees, but
rat her what woul d happen to those enpl oyees' enploynent status
once they no longer were legally able to drive a bus. I n order
to answer this question it is necessary to determ ne whether or
not a past practice of post-revocation acconmodati on has been
established. The charging party contends six separate instances
of post-revocation accommodati on provide sufficient evidence such

a past practice existed. Each of these instances will be

exam ned bel ow
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Her nandez

Her nandez did not |ose her license, she nerely wanted to
di scontinue her bus driving duties. She was concerned the
District would force her to continue such duties. The D strict
agreed to permt her to becone a full-tinme custodian and
di sconti nue her bus driving duties. In essence, she asked for a
change of duties and the D strict granted her request.

This instance does not provide any evidence of the existence
of a past practice of post-revocati on accommobdati on.

T. Barajas Jr.

Simlarly, T. Barajas Jr. voluntarily termnated his bus
driving responsibilities and asked for a full-tinme groundskeeper
position. The District nerely granted his request.

This instance does not provide any evidence of the existence
of a past practice of post-revocati on accommodati on.

P. Barai as

D. Barajas lost his license and was permtted to expand his
mai nt enance duties to include the tinme he had previously spent
driving a bus.

This instance does provide evidence of the existence of a
past practice of post-revocation accommodati on.

Cantu
1994-95 Incident

Cantu asked for help with regard to a substance abuse
problem The District agreed to assist him but conditioned such

assi stance upon the tenporary suspension of his bus driving
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privileges and his enrollnent in a rehabi | i tation program  Once
both of these conditions were net he returned to his bus driving
duties. The District cites federal |law as one of its reasons for
provi di ng his accommodation to Cantu.

This instance does not provide evidence of the existence of
a past practice of post-revocation acconmodati on.

Augqust 1998 | nci dent

Cantu's license was revoked due to a_second subst ance abuse
incident. The District recomended term nation of Cantu's
enpl oynent status. Cantu appealed to the governing board which
overruled the admnistration's recomendati on. Cantu nai nt ai ned
hi s enpl oynent status w thout bus driving duties.

The original recommendati on of the E]stribt's adm ni stration
to termnate himas a result of his license revocation strongly
supports a conclusion there was no past practice of post-
revocation accommodati on. However, as the District's governing
board did eventually overrule the adm nistration, this incident
provi des sone evi dence of the.existence of such a past practice.
Car denas

Cardenas |ost her license and was notified she was going to
be termnated. She received a Skelly hearing, but prior to her
actual termnation the District placed her in a full-time
cust odi al posifion. Once again the District's original decision
to term nate Cardenas strongly supports d concl usion there was no
past practice of a post-revocation accommodation. However, as

Cardenas was eventually given a full-tinme non-driving position,
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this incident provides sone evidence of such a past practice.
Sunmmar y

Of the six incidents CSEA relied on to support the existence
of a past practice of post-revocation accommodation, three were
found not to have supported its position. In two of the other
three incidents, the District's initial position was to term nate
the enployee. It was only after (1) governing board action in
one instance, and (2) the nainténance supervisor's
acknow edgenent of an opening position in the other, that the
initial decision to term nate was reversed.' Thi s supports a
concl usion that over a nine-year period there was only one clear
i nstance of post-revocation accomodati on and two sonmewhat
tainted instances.

When the Pajaro requirenment of evaluating the "regular and
consi stent past patterns of changes” in the enployer's conduct is
applied to this conclusion, it is clear that no past practice of
post -revocati on accombdati on has been establ i shed. In the
absence of such a past practice, there is no "status quo" for the
District to -have unilaterally nodified when it enacted BP 4219. 3.

As the District has been found not to have unilaterally
nodi fied the status quo, there is no support to an allegation
that subdivision (c) of section 3543.5 was viol at ed.

PROPOSED ORDER
Based on the foregoing findings of fact, conclusions of |aw

and the entire record in this case, it is found that the Gol den
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Plains Unified School District did not violate subdivision (c)°®
of Governnment Code section 3543.5 of the Educational Enploynent
Rel ati ons Act, when it enacted Board Policy section 4219. 3.
Therefore, it is ORDERED that all aspects of the charge and
conplaint in this case are hereby DI SM SSED

Pursuant to California Code of Regulations, title 8, section
32305, this Proposed Decision and Order shall becone final unless
a party files.a statenent of exceptions with the Board itself
within twenty days of service of this Proposed Decision. The
Board's address is:

Public Enpl oynent Rel ations Board
Attention: Appeals Assistant

1031 18th Street
Sacranent o, CA 95814-4174

FAX: (916) 327-7960

I n accordance wth PERB Regul ati ons, the statenent of
exceptions should identify by page, citation or exhibit nunber
the portions of the record, if any, relied upon for such
exceptions. (See Cal. Code of Regs., tit. 8, sec. 32300.)

A docunent is considered "filed" when actually received
before the close of business (500 p.m) on the |last day set for
filing or when nailed by certified or Express United States mail,
as shown on the postal receipt or postmark, or delivered to a
common carrier prom sing overnight delivery, as shown on the

carrier's receipt, not later than the last day set for filing.

°In the absence of evidence to support a violation of
subdi vision (c) of section 3543.5, the allegations of violations
of subdivisions (a) and (b) must also fail. There was no
evidence proffered regarding an independent violation of either
of these subdi visions.
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(See Cal. Code of Regs., tit. 8, sec. 32135(a); see also Cal
Code Regs., tit. 8, section 32130.)

A docunent is also considered "filed" when received by
facsimle transm ssion before the close of business on the |ast
day for filing together with a Facsimle Transm ssion Cover Sheet
whi ch neets the requirenment of Cal. Code Regs., tit. 8, sec.
32135(d), provided the filing party also places the original,
together with the required nunber of copies and proof of service
inthe US mil. (Ca. Code Regs., tit. 8, secs. 32125(b), (c¢)
and (d); see also Cal. Code Regs., tit. 8, secs. 32090 and
32130.)

Any statenent of exceptions and supporting brief nust be
served concurrently with its filing upon each party to this
pr oceedi ng. Proof of service shall acconpany each copy served on
a party or filed wwth the Board itself. (See Cal. Code Regs.,
tit. 8, secs. 32300, 32305, 32140, and 32135(c).)

Al len R Link
Adm ni strative Law Judge
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