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Bcfore Huguenin, Winslow and Banks, Memb érs.
| DECISION

BANKS, Member: These cases, which were consoﬁdated for hearing, are before the -
Public.E.‘mployment Relations Board (PERB or Board) on exceptions filed by ';he ,City of
“ San Diego (City) to the proppsed decision (attached) of a PERB administrative law judge
- (ALJ ).1 The~pr0posed decision concluded that the City w.fiolated the Meyers-Milias-Brown Act
(MMBA)* and PERB regul.atiot.‘is3 by failing and refusing to meet and cdnfer-with four
. recognized emplbyeé organizations (Um'ons) ~rt:prl.asenting City employees over Propositibn B,
, <a pension reform measure chaﬁpioned by the City’s ’Mayor Jerry Sanders (S qnderé) and other -
City officials aﬁd ultimately approved by voters in a municipal election.’ The prbposed '

decision also concluded that the City’s conduct interfered with the rights of City employees to

! The procedural history of these cases before the ALJ appears at pages 2-4 of the-
proposed decision. .

% The MMBA is codified at GOVernment Code section 3500 et seq. Unless otherwise
noted, all statutory references are to the Govenunent Code :

3 PERB regulations are codified at Callforma Code of Regulations, title 8,
section 31001 et seq. .

* With minor and non-material differences, the complaints alleged violations of MMBA
sections 3503, 3505, 3506 and 3509, subdivision (b), Emd of PERB Regulation 32603,
subdivisions (a), (b) and (c).



participate in and be represented by the erhployee organizations of their choice and with the
rights of the Unions to repr:asent the City’s employees in their employment relations.

Asa reﬁedy, the ALY ordered the City to cease and desist from refusing to bargain
with the .t]nions, to restore the status quo that existed before the City’s unlawful conduct, to make
employees whole for any losses suffered as augmented by interest at the rate of seven (7) percent
per annur, and to notify employees of the City’s Wjili_ngness td comply with PERB’s remedial
order. Notably, the propésed decision) directed the City to rescind the provisions of Proposition B
but included ﬁo order for the City to bargain, upon request by the Unions, over an alternative to
Proposition B or othe;r proposals affecting employee pension benefits.

| The City admits that its designated labor relations represerﬂ:atives, including Sanders,
'refuse'd the Unions’ repeated requests to m‘eef and confer over Prdpositién B. Howevéf, the
City denies thatA it had ény legal obligation to m‘eet and cc‘)nfe‘r on this subject because the
| pen;s;on reform ballot ini;ciati\}e that became Proposition B was conceived, sponsored and
placed on the ballot by a combination of private citizens® gr.oﬁps and City officials and
employees acting ﬁot in tﬁeir official capacities on behalf of the City, but'solely as private
citizens. In addition to asserting varioug grounds for reversing the proposed decision’s finding
of liaﬁilit_y, the City excepts to the ALJ’s propose.& remedy ;as exceeding PERB’s jurisdiction.
'I"hé Unions coﬁtend that the City’s eiceptions are without merit and urge the Board to affirm

the proposed decision, albeit with some modifications.’

? In addition to the parties’ exceptions and responses, thtee proponents of _
Proposition B, Catherine A. Boling, T.J. Zane and Stephen B, Williams (collectively,
Proponents), who ate not parties to this case, have petitioned the Board to consider an
informational brief in support of the City’s exceptions, Pursuant to PERB regulations and
decisional law, the Board may consider issues of procedure, fact, law or policy raised in
informational briefs submitted by non-parties. (PERB Reg. 32210, subds. (b)(6), (c); San Diego
Community College District (2003) PERB Decision No. 1467a (San Diego CCD), p. 2, fn. 3;
Marin Community College District (1995) PERB Decision No. 1092, p. 2, fin. 4.) Although the
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We have reviewed the entire record in this ﬁmtter in light of the issues faised by the
partiés’ exceptions aﬁd responses and by the noﬁ-party informational briefs submitted by
- Proponents of the disputed ballot rn.easuie. Based on our review, we conclﬁde that the ALI's
findings of fact are supported bsr the record, and we adopt them as fhe findings of the Board
itself, except as noted below. The ALI’s legal conclusions are well-reasoned and in
accordance with applicable law and we adopt them as the conclusions of the Board itself, -
except where noted below. We aff']rm the ﬁroposed decisi_onland the reme(iy, as modified, _ |
subject to thé following discussion of the City’s exceptioﬁs. |

FACTUAL SUMMARY \ o
The nilaterialA facts,»as set forth in the proposed decisipn, are not in dispﬁtéﬁ' Saﬁ Diego

is a charter city governed by a 9-member City Council. At all times relevant, it has operated

Proponents have not directed us to newly discovered law or raised any other matter that would
affect the outcome of this decision, the Board has nonetheless addressed those issues in the
Proponents’ informational brief which we believe warrant comment.

% The City’s Exception No, 6 correctly notes that the ALJ misidentified Catherine A.
Boling (Boling), one of the Proponents of Proposition B, as thé treasurer of San Diegans for
Pension Reform, the committee initially supporting the Mayor’s pension reform propesal, In
fact, as the City points out, Boling served as the treasurer of a separate committee, known as
Comprehensive Pension Reform for San Diego, which nevertheless enjoyed financial support
from San Diegans for Pension Reform after April 2011, when the Mayor, Councilmember
Carl DeMaio (DeMaio), and various special interest groups agreed on the compromise language
that became Proposition B. (Reporter’s Transcript (R.T.) Vol. I1, p. 185.) Boling had also
previously served as the treasurer of an organization known as San Diegans for Accountability
at City Hall, Yes on D, which had supported the 2010 ballot measure that institutionalized the
City’s Strong Mayor form of government. Although this correction to the ALI’s factual ‘
findings indicates that the relationship between Boling and the Mayor was less direct than
suggested by the proposed decision, it does not affect other factual findings relied on by the
ALIJ to conclude that Proposition B fraced its lineage not only to the proposal put forward by
DeMaio but also to the pension reform proposal announced by the Mayor at City Hall in
November 2010, Nor does this correction alter the proposed decision's conclusion that, in
announcing and supporting his pension reform proposal and then the compromise langnage that
became Proposition B, Sanders was acting under color of his authority as Mayor and on behalf
of the City,



under a “Strong Mayor” form of government whereby the City’s.'Mayor actg as the City’s chief
executive officer with no vote on the City Council, but with the power to-recommend measures
and o‘rd_inances to the Council’which the lMayor finds “necessary or expedient” or othefwise
desirable. (Charging Party Exhibit (CP Ex.) §; R.T. Vol. II, pp. 37-38.)_ The Mayor is
ultimately responsible for the 'day-to ~day governmentol and bﬁsines-s operations of the Cfty,~
including the role of lead ne g-o-tiator in the City’s collective bargaining matters with the various_
employee organizations representing City employoes. (CP Exs, 23, 24.) |

| Although tho Mayor takes direction from the City Council, which must adopt any
te’ntativ'e agreeroents negotiated with the Unions in order to make them binding (MMBA
§ 3505.1), when meeting and confernng with employee representahves the Mayor makes the
initial determination of policy with regard to a posmon the City w111 take, 1nclud1ng what
concessions to make and what reforms or changes in terms and conditions of employment are |
important for ‘thé City to achieve, Since 2009, the City’s practice has been that the Mayor-
briefs tl.he City Council on his proposals and s&ategy and obtains its agreoment to proceed..- The
Moyor refains outside couns_ei to serve as the ohief negotiator at the oargaiIﬁng table. Undef
Councii Policy 300-6 7 the role of the City Council is limited to either ratifying a tentative
agreement reached between the Mayor and emialoyee represeﬁtati;\fes or, following a

declaration of impasse, voting on whether to approve and impose the Mayor’s last, best and

Although not mentioned in the City’s exceptions, the proposed decision also incotrectly
states that the wctory celebration following passage of Proposition B was “held at the Lincoln
Club,” when, in fact, the record indicates that it was held at the US Grant Hotel in space rented
by the Lincoln Club. (R.T. Vol. II, pp. 189-190.) Like the incorrect identification of Boling’s
- organizational affiliation, we disregard this inaccuracy as a harmless etror and inconsequential

to the outcome of this case. (Regents of Ihe University of California (1991) PERB Decision
No. 891-H, p. 4.)

7 Council Policy 300-6 concerns the impasse Iirocedures for proposals of the Mayor; it
‘does not apply to situations in which the City Council has proposed its own ballot measure,
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' | final offer (LBFO).l (CP Ex. 23,p.7.) In this context, the Council must either adopt or rej‘ect
the Mayor’s LBFO; it has no authority to add to or change the provisions of the Mayor’s -~
proposal, to mediate betwéen the City and the Unions, or to combine éUnion proposal with the
Mayor’s LBFO, | )

| Beginning on or about November 19, 2010, and continuing in the months thereafter,
Sanders, acting under the color of his elected office and i)ublicly-s_upported by Council
President Pro Tem Kevin Faulconer (Faulconer) and City Attorney Jan Goldsmith (Goldsmith),

“launched a campaign to slter employee pension benefits. On that date, and as pa';'t of the
Mayor’s v_agenda for eliminating the City’s §73 millioﬁ structural déﬁcit during the rémaining _
two years of Sanders’ term in office, the Mayor’s office issued a news release titled “Mayor
Jerry Sanders Fact Sheet” which included the Mayor’s picture and the City seal, posted
information on the Mayor’s séction of the City’s website, and, with Faﬁlcoﬁer and Goldsmith
in attendance, héld a press conference in the Mayor’s offices 611 the 11th Floor of City Hall to
announce the pension reform initiative. | |

The central tenet of the quor’s pension réform proposal involved phasing ot@t the

" City’s defined benefit plan in fzwor ofa 401(k)-style defined contribution plan for most City

eniployees. Initially the Sanders/Fanlconer proposal was ofposed by City Councilmember

: D'eMaio,'whoée own pension reform proposal was genérally perceived as “tougher” and

‘fanjoyad considerable support from business and other special interest groups. Howevér, by
Aprii 2011, DeMaio and Sanders and their respective backers had agreed on compromise
ianguage, dubbed the‘Comprehensive Pension Refoﬁn Initiative (CPRI), which became
Proposition B, | /I

In the months after announcing his proposal for ‘pension reform, Sanders raised money

in sypport of the campaign, negotiated with other City officials and special interest groups to



' craft acceptable eomprormse language for the initiative, and endorsed efforts to gather enough
sigtiatures to place the initiative before votets in the November 2012 election. Although
Sanders periodically characterized his efforts on behalf of pension reform as those of a “private
eltizen ” he and his staff testified th'at these efforts to “pennanently fix[]” the City’s financial
problems through the pension reform mrtlatwe would be a'major component of the Mayer’ 8
agenda for the remamder of his term in ofﬁce The Mayor also d1scuss ed his plans for the

pension reform initiative during his official State of the City address at the J anuary 12,2011

It is undisputed that Sanders, Faulconer and their staff used the City’s official website
.an.d City e-mail oceounts to send mass e-mail communications to publicize and solicit sdpport
for the proposed initiative. (CP Ex. 80; R.T. Vol. I, pp. 168-1 69.) In one e-mail message,
Faulconer explained that, while “decisions like these won’t always be easy pills for some to
. swallow, [he] was eleeted to make these types of decisions, to look out.for taxpayers, to ensure
we’re dolhg all we can with the tax dollars they send to City Hall.,”

It is also undisputed that, once passed by the voters, the savings mandated by
Proposition B afforded considerable financial l)en_eﬁt to the City. Sanders testified that the
461(k)¥style system Wwas, in his estimation, “critically important ta the City and its ﬁnancial
stability and to long-term viability for the City.”' (R.T. Vol. 11, p. 44.) In early 2012, Sanders
also issued a series of “Fact Slteet[s]” announcing that the various reforms undertaken by his
administration in combmatmn with concessions obtamed separately from employees through
the meet—and-confer process had resulted in eliminating the City’s structural budget deﬁmt
(CP Exs. 127, 128, 131; R.T. Vol. 1L, pp. 166-167.)

Witlr knowledge and acquiescence by the City Couticil, Sanders also refused repeated

requests by the Unions to meet and confer over the pension reform initiative,



The ALJ found that, by the above condict, Sanders, in his capacity as the City’s chief
execuﬁ"ie‘ officer and labor relations'spokesperson, made a firm decision and took conérete
steps to implement his decision to alter terms and conditions of employment of employees |
represented by the Unions. The ALJ also found thatVSanders was acting as the City’s agent
when he announced the decisioﬁ to pursue a pension reform initiativc.that evéﬁtually resulted
in Proposition B, and that the City Council, by its action and inaction, ratiﬁed both Sanders’

- decision and his refusal to méet ﬁnd confer w1th the ﬁﬂoﬁs. Because the ALJ found that the
impetus for thé pension reform measure otiginated within the ofﬁces of City government, he
rejected the Ci:ty’s' attemﬁts.to'portray Proposition B as a}purely “private” citizens’ initiative
exempt from the MMBA'’s meet-and-confer fequireinents. |

| DISCUSSION

Summary and Qverview of the City’s Exceptions

The City’s exceptions can be grouped as follows:

1. Agency Issues: Whether the ALJ misappliédeoard precedent and/or common
law agency principles to determiﬁe that, in announ_éing and supporting his concept fora |
pension reform ballot initiative, the Mayor was acting aé an agent of the City and not as a
private citizen and whether fhe City Couﬁcil ratiﬁed botﬁ the Mayﬁr’s policy decision and his

- refusal to meet and confer with the Unions over the pension reform ballot initiative,

2. Constitutional Defenses to MMBA Liability: Whether the ALJ erred in failing
to protect citizens’ constitutional ﬁght to legislate directly by initiative and/or Sanders’ First
Amendment rights, as a private citizen, to speak, associate, assemble and petition the

government for redress.



3. Scope of PERB’s Jurisdiction and Remedial Authority: Whether the proposed
remedy exceeds PERB's jurisdiction and whether any Board-ordered remedy may lawfully
overturn the results of the municipal election édopting Prop'osition B.

4. Miscellaneous Exceptions: The City also challenges several miscellaneous

factual and legal points in the proposed decision. These include whether the ALJ :erred in
giving crédencé to a 2008 Memorandum of Lﬁw (Memo) issued by thén City Attofney
Micﬁael Agﬁirre (Aguirre), which the City now clgims was repudiafed by Aguirré’s SUCCESSOr,
current City Attorney Goldsmith (Exception No. 4); .whether tﬁe ALJ ér‘red in finding that
‘Bo‘ling, a Proponent of the CERI which became Propovsition B, was tl;e treasurer of the
Mayor’s Comtmittee of San Diegans for Pgnsion Reform (Exception No, ‘6); and, whether the
ALJ erred by confusing and conflating tI;e Mayor’s ideas for pension rc;fdrm with those
supported by DeMaio and various bﬁsiness; and other special interest éroubé.

As explained below, we reject most of the City’s ekceptions, including its exceétio_ns io
the ALY’s application of agency theory, some of its constitutional defenses to PERB’s duty to
adniipister the MMBA’s prb\)isions, and its miscellaneous exceptions regérding the
significance of the Aguirre Memo and the degree of qontinuitf between Sanders’ initial
proposal for pension reform ;cmd the compromise languége of Proposition B that Sander;:. |
helped broker, Because we have detefmined that they are not néc.essary for resolving this case,

we have declined to rule on some of the City's exceptions regarding constitutional issues and

the proposed remedy.
1, A Exceptions to the ALJY’s Application of Agency Theory

We address the ALJ’s agency émaly_sis first because it is perhaps the most contested issue
in this-case. Three of the City’s exceptions specifically challenge the ALI’s application of

agency rules. Exception No. 7 contends that the ALJ erred in concluding that the Mayor
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. remained'withinhis statiltory agency role as the City’s chief spokesperson in labor relations,
while .éimu‘ltaneously g‘cting as a private citizen to support an initiative brought b y non;
governmental actors. ,(Proposed‘Dec., pp- 36-37, 52.) Excéption No. 10 similarly contends

 that the ALJ erred in using agency theory to impose a meet-and-confer obliga‘tionv for the
Mayor’s concépt of pension reform, W‘hich, according to the City, he pursued as a private
citizen (E;roposed Dec.; pp 34-43), while Exceptioﬁ No, 5 diSpl’lteS the ALJ’s finding that the
City Council ratified the Mayor’s acts, Additionally, Exception Nos, 1, 3, 8 and 9Vindir,ect1y
'chailenge the proposed 'déciSion_ on much the satne point by insisting that Proposition B was a
purely private citizens’ initiative and contesting the ALJ’s findings and conclusions that the .'
irnpetﬁs for its reforms “.qﬁginated within the offices of City government” and that, “[d]espite
the private citizens’ pﬁrticipationvin the -initiative ‘c‘ampaign a'nd. their belief that that their |
activi'tigs were constitutionally protected, 'those efforts contributed to the City’s unfair practice

- and were ratified by the City.” (Proposed Dec., pp. 54-55.)

Some of the City’s arguments against a finding of agency were. already consiciered and |
ad;aquately .addressed in. the proposed decision and their repefition here is thereféfe unnecessary.
(Kiné C{ ty, supra, PERB Decision No. 1777, p. 10.) To ﬁe extt;nt not already addressed in the
proposed decision, we turn then to the City's exceptions to the ALT’s findings that Sanders acted
as a statutory and commonll'aw agent of the City,

Exception to the AL ’S Finding of Statutory Agency

| The City’sl exception to the ALJ’s fmding thé.t Sﬂnaers ﬁcted ag a statutory agent of the

- City amoupts to littlé more than an asseﬁion that no violation of the MMBA océurred, becaus e

the Mayor and other City officials and employees compiied with or Were authorized by other

legal authoﬁties. ‘I-Iowever, whether the Mayor or other City officials and employees complied

10



with other laws, fegclaﬁons'or policies does not determine the lawfulness of their conduct under
‘ th.e MMBA,

Otherwise, the gist of this exception, and indeed of most of the City’s exceptions to the
ALJY’s application of common law agency rules (below), is a broad assertion that the Mayoe’s
ccncept of pension reform and the ballot measure ultimately approved by the voters were private. ‘

4 citizens’ actioﬁs and in no ‘way attributable to the City as a qulic employer. We reject this
contention as well.
As was recounted in detail in the prcpcseci decision, the Pdaycr, his staff, and other Ci’;y
ofﬁcia‘ls, including Faulconer, Goldsmith, Chief Operating Oﬂicer Jay Goldstone (Goldstone),
City Chlef Financial Ofﬁcer Mary Lewis (Lewis) and City Councilmember DeMaio, appeared at
‘ .press conferences and otherpublic events, used City staff e-mail accounts, websites and other
City resources, as well as the prestige of their offices, to publicize and sqlicit support for an
initiative aimed at altering the pension benefits of City emplovyees. To cite one of many -
examples, Saﬁders testiﬁed that he never esked Darren ﬁudgil, his director of communications, to |
- keep the media informed about Sanders’ efforts to'publicize hlS pen'siori‘r-efcrm pi‘oposal. But

" Sanders admitted that he never gave the matter much thought, Because “that’s what Darren
thinks his job is.” (R.T..Vol. II, pp. 21, 30-32 [Sanders]; see also CP Exs. 35, 38.] Saﬁders’
admissicn reflects his expectation that his staff wouid regard the pensi'o-n reform measure as City
business end withi the scope of their cfﬁcia._l duties, unless specifically instructed ctlxerwise.

Aimee Faucett, the former chief of staff to Faulconer, who became the Mayor’s director

of policy and depﬁty chief of staff in January 2011, s.imi]m‘lyexplamed that there was an
e)gpectation that the Mayor’s staff would support his efferts at pension refor;n but that no one
was ever expiicitly advised that doing so was voluntary. These and similar explanations from

others belie the notion that any serious effort was made to segregate the official duties of the
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Mayor and his staff from their ostensibly private activities in support of the pension reform
mitiative. (R.T. Vol. II, pp. 140-141, 185 [Tulie Dubick], Vol. IV, pp. 7375, 92-95 [Faucett].)
We agree with the ALJ that the Mayor acted as ;che statutory agent of the City in announcing
and supporting a ballot measure to change City policy régmding empld_yee pehsion benefits
and in refusing to bargain with the Unions over this change inlpo‘li'cy.

 We turn thep to the City’s exceptions to the ALI s application of connnori'law agency
principles. .

"Exception to the ALJI’s Finding ‘of Actual Authority
The City argues there can be no actual authority in this case because the City Council

neithér expressly or iﬁpliedly authorized Sandérs to pursue a penision reform ballot measure, not
engaged iﬁ conduc;t that would canse Sanc‘iers‘ to believe that he possessed such authority.
- Although Sanders was tﬁe City’s chief negotiator in lﬁbor relations matters and had previously
proposed a p‘en'sion. reform l;allot measure to the City Couﬂqil, accor@ing to the City, he did
ndt have authority to act ‘z'ndependen.rly on such ﬁiatters and wés required by City poliéy to
obtain approval from 1:h§ City Council for bargaining proposals and ballot measures affecting
negotiable subjects. Saﬁders and his chief of staff also explainéd that his decision to pursue a
. pension reform ballot initiative was based on his belief that such a measure was hecessary for tﬁe
City’s financial health, but that they did not think a majority of the City C‘quncil, as comprised in
late 2010, would approve the pension reform or place the issue before the voters. (Prgposed ‘
Dec.., Pp. 14~15; R._T. Vol, I1L, pp, 152, 155 [Dubick]; CP Ex. 182.) According to the City,.
Sanders thus uniderstood that he did not have and would ﬁot obtain authorization from the City
Coungil for pen.éion reform, which was one of the reasons for puiting the measure before the

voters instead.
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The City’s arguments are misplaced, “Actnal authority is such as a principal
intentionally confers upon the agent, or intentionally, or by want of ordinary care, allows ;he
agéni: to believe hirﬁse]f to possess.” (Civ. Code, § 2316.) The Civil Code maices a principal
responsible to third parties for the wrongful acts of zm agent in transa.cting the principal’s
business, regardless of Whetiler the acts were authorized or ratified by tﬁe -principal. (Civ. Code,
§§ 2330,2338.) An agent’s authority necessarily includes the degree of discretion authorized or
ratified by the principal for tﬁe agent to carry out the purposes of the agency in accordance with
the intefests of the principal. (Skopp.v. Weaver (1976) 16 Cal.3d 432, 439; Workman v. Gity of
San Diego (1968) 267 Cal. App.2d 36, 38.) Where an agent’s discretion is broad, so, too, is the
principal’s liabiiity for the wrongful conduct of its agent. (Superior Farmtng.Co. V. Aéricultural
Labor Relations Bd, (1984) 151 Cal.App:3d 100, 117,% of, Skopp v. Weaver, supra, 16 Cal.3d

.'-432, 439,) By contrast‘, wrongful acts committed by the agentL tﬁﬁt are 'unrelatéd to the purpose of
the agency will not result in liability for the principal. (Civ. Code, A§ 2339.) Thus, contrér? to the
City’s contention, the deteh:nixﬁng fact‘or here is not wheiher the City authorized the specific acts
undertaken by the Mayor ag ;ts bargaining representative, but whethgr Sanders was acting within
the scope éf his authority, including the degree of discretidh conferred on the Mayor by the éity
‘Charter to further the City’s interesfs. (.Iohnson.v. Monsan (i920) 183 Cal. 149, 150-51,

B Vis-ta Verde Farms v. Agricultural Labor Relations Bﬁ., supra, 29 Cﬁl_.3d 307; 312.)

As noted in the pr0poseq decision, the City Charter authorizes the Mayor to recommend

legislation to the City Council as he may deem necessary (CP Ex. 8, p-2), and there is no

® When interpreting the MMBA, it is appropriate tq take gnidance from administrative
" and judicial authorities interpreting the National Labor Relations Act (NLRA), 29 U.8.C,

§§ 151 et seq,, the California Agricultural Labor Relations Act.(ALRB), Labor Code §§ 1148
et seq., and other California labor relations statutes with parallel provisions, policies and/or
purposes, (Fire Fighters Union v. City of Vallejo (1974) 12 Cal.3d 608; Redwoods Community
College Dist, v. Public Employment Relations Bd, (1984) 159 Cal.App.3d 617, 623-624.)
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dispute that Sanders conceived, announced apd pursued the pension reform initiative for the
benefit of the City and with the épeciﬁc goal of improving its ﬁn@cw. As explained in the
proposed decision, Sanders publicly announced his decision to seek 2 change in employee .
pepsion benefits at his November 2010 press conference, at his January 2011 State of the City
speech, and again at his April 2011 press conference following his compromise with DeMaio

and his supporters over thé language of the iﬁitﬁative. Although the City insists that Sanders was
free to do so as a private citizen, the fact femains that on ‘each of these and other occasions, and |
in acéofdance Wlth. hi:f. duties as set forth in the City Charter, he emphasized that the changes to-
_employee pension benefits were necessary for the City's financial well-being,

The Mayor and his policy-making staff also éonsid;ared and discussed pension reform in
their official capacities and én sevetal occasions, including during the Mayor’s State of the
C’ity.address' to the City Council, ideﬁtiﬁed it as a principal goal for the remainder of his
administration. (Proposed bec., p. 41.) At the hearing, even those elected City officials who
were keen to defend the Mayor’s right to act as a private citizen conceded that, by the terms of
the City’s Charte;, it is oniy the Méyor, in his cqpacizj) as the Mayor, who all)pearsvbefore the
Ci'ty Council to deliver a speech on the state of thg City-,. its financial ébndi'tior}, and what
mmeasures are appropriate for improving that condition. (R.T. Vol, II, pp. 39, 41-42 [Sanders],

“Volﬂ. IIL, pp. 42-43 [Goldstone].) The City Council was also well aware of the‘ Mayor’s policy
decision and his efforts o implement 1t It also becé,mé awaré of correspondence betWeen.the
City Attorney- aﬁd the Union's, which documented the Mayor’s repeated refusal to meet and
confer with the Unions regarding Proposition B. |

In light of the largely undisputed facts and circumstances of this case, we agree with the
ALJ that, by want of ordinary care, the City Council allowed Sanders.to believé that he could

pursue a citizens’ initiative to alter employee pension benefits, and that no conflict existed
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between his dttties as the City’s chief executive oﬁieer and spokespefson in collective
bargaining and his rights _ae a private citizen.” We likewise agree with the ALJ that Sanders
acted with actual authority because proposing necessary legislation and negntiating pension
beneﬁts with the Unions were within the scope of the Mayor 8 authonty and because the City
a.cquleSced to his public promotlon of the initiative, by placmg the meagure on the ba]lot and
by.denymg the Unions’ the opportumty to moet and confer, all while accepting the
considernble financial benefits resulting from the pessage and implementation‘ of - |
Propasition B. (Civ, Code, § 2307; Compton, supra, at p, 5; Ach v. Firzkelstez‘n,t suﬁr‘a,
264 Cal App.2d 667, 677.)

As was' also explained in the proposed decision, agency theory is used to impose
liability on a respontlent for the ncts ofits employees or réﬁresent‘atives th‘e.t were within the
‘ seope of their authority, (Prop.osed'.Dec., p. 39.) Although labor boards 'edhere to common law
principles of agency, tbey routinely apply these principles with reference to the broad, remedial
Ipurpo’ses of tbe statutes they ﬂdtniniéter,. rather than by strict application of concepts governing
an empleyei"s responsibility to third parties for the acts ef its employees.A (International Assn.
of Machinists, Tool and Die Makers Lodge No, 35 v. NLRB (1940) 311 U.8. 72, 88; H. J. Heinz
Co. v. NLRB (1941) 3'1_1 U.S. 514, 520-521; Circuit-Wise, Inc. (1992) 309 NLRB 905, 908; Big
Three. Indus. Gas & Equip. Co. (1977) .230 NLRB 392, 395, enforced (5th Cir, 1978) 579 F.2d
304; Vista Verde Farms v. Agricultural Labor Relations Bd. (1981) 29 Cal.3d 307 31-2.)

Under the circumstances, makmg 11ab111ty dependent on whether the City Council

expr essiy authorized Sanders its statutory agent in collective bargammg matters, to pursue a

9Actual authority.may be ‘established either by precedent authority or by subsequent
ratification. (Civ. Code, § 2307; Compton Unified School District (2003) PERB Decision
No, 1518 (Compton), p. 5; Ach v, Finkelstein (1968) 264 Cal.App.2d 667, 677.) The ALJ’s

discussion of agency by ratlﬁcauon and the Clty 8 exception thereto are discussed in greater
detail below,
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pensiop reform ballot measure would un;iermrine the ptinciple of bilateral qegotiaﬁons by
exploiting the “problematic nature of the relationship between the MMBA and the local
linitiative-referendum] power.” (Voters for Responsible Retirement v. Board of Supervisors of

| Trin-ig; County (1994) 8 Cﬁ1.4th‘765, 782, (Voters for Responsible Retirement))!® As explained
in the proposed decision, given the extent to which the Mayor, his staff, and other City officials
used the prestige of their offices to promote Prbpdsition B, and g_ivén the City’s legal
respon;ibility to meet and vcénfer and its supervisory responsibility Qver'its bargaining
representatives, the MMBA’& mect-and—mnfer provisions must be éonstmed to requi;e the City
to provide notice and oppormnify to bargain over the Mayorf s pension reform initiative before
ax;cepting the benefits of a unilaterally-imposed new policy. (Proposed Dec., p. 38.)

Asto .the City’s‘argument that Saﬁders did not believe himself to possesé the authority to

pursue a ballot measure on behalf of the City, the proposed decision foﬁqd that, because “[t]he
Mayor believed pbnsion reform was needed to eliminate the Cit,y"s v$7.3 million structural l;udgct
deficit before he left office,” he “intc;,nded to prdp ose and promote a campaign to gather voter
signgmres for an initigti*:}e measure that would accomplish his goal."’ (I.’roposed Dec., p. 14.)
The City has not excepted to. this or dﬂler factual findings that Sanders belleved ﬁimself to be

A acting on béhalf of the City, regéfdless of v'tfh-ethervhi; specific acts in pursuit éf pension reform
were expressly authérized by the Council. At the hearing, Sanders testified that his proposed

. reforfns, includ_ing phasing out the defined benefit plan in favbr of a defined contribution plan for
most empioyees, “were necessary for the financial health of the City.” (Proposed Dec., p. 14.)
Although purportedly undertaking these actions asa privaté citizen, as noted in the i)roposed

- decision, “[t]he Mayor emphasized that his latest proposal [for pension refdrm] was a critical

' Identified in the proposed decision as “Trinity County, ”
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objective ofhis administration and the focus of his remaining years in office.” (Proposed Dec.,
- 34, emphasis added; see also R.T. Vol. IT, p, 30 [Golc.lstone].) .

The recotd thus supports the AL)’s finding that Sanders acted with actual authqrity,
because his tecommendations and policy decisions regarding pehsion benefits and other
negotiable matters were within the scope of his authority as the City’s chief negotiator and
because, by his own a‘dmission and the undisputed testimony of others, his acts were motivated
at least in patt by a purpose t‘o serve the City.

Exceptions to the ALT’s Finding of Apparent Authority

The City also disPLites the ALI’Q finding of -apparent éuthority, according to which a
pnnclpal either “intentionally eor by want of ordinary care, causes or allows a third person to
believe the agent to possess.” (Civ. Code, § 2317.) “Apparent authority may be found where an
émplbyer reasonsbly allows employees to perceive that it has authorized 'the agent to engage in
the conduct in quesﬁon,” (City Exceptions, p. 27, citing Chula Vista Elementary School District
(2004) PERB Decisioﬁ No. 1647 (Chula Vi.s*ta).} The City challeﬁges the proposed decision’s
finding that employees would reaéonably believ‘e’ that the Mayor pursued pension reform both in
his capacities as an elected official and as the City’s chief exeﬁdtivga officer, bécause, according

| to the City; the record is devoid of testimony by any City emﬁloyee tl}at he or she belie?ed

“Sanders was. acting in his capacity as Mayor when he spoke pﬁbiiply about a pension reforﬁl
initiative, ot that any employee even saw or heard the Mayor § publlc statements. Rather, the
City argues that Inglewood Unifi ed School District (1990) PERB Decision No. 792 (Inglmvoad)

‘“requires that the charging party prove by direct evidence that employees helieved the purported
agent was acﬁng with tl;.c employer’s authorization.” We disagree,

Under Inglewood, tile patty aéSerting an agency relationship by way of apparent authority

has the butden of proving the elements of that theory, While Jnglewood stated that “[m]ere
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_ surmise” is insufficient to support a theory of apparent authority (Id. at pp. ,20-21, citing

Harris v. San_Diego Flume Co. (1891) 87 Cal. 526), the Inglewood majority said nothing about
requiring direct evidence or any other madner for meetihg this burden. We understaud the rule
as an objective one whose inquiry is what employees would reasonably believe under the
circumstances. (Chulg Vista, supra, PERB Decision No. 1647, pp. 8-9.)- Like PERB’s

~ interference test, which employs a similarly objective or reasonable persor standard, what any

~ particular employee subjectively believed is not determinative. (Clovis Unified School District |

(1'984) PERB Decision No. 389, p. 14.)

Moreovet, the .City ignores evidence in the reccrd as to what employees, as part of the
general news-consuming public, knew. Itis undisputed that the Mayor’s actions in support ef
a p.ension. reform ballot iuitiati've were well-publicized. Gerard Braun, the author of Sanders’
January 2011 State of the City address, testified that he was aware of the Mayor’s pursuit of
pension reform through a ballot iﬂtiaﬁve not b}; virtue of anything that occurted within City
Hall or the Mayor’s ofﬁce, but “ae a consumer of news and a eousume'r‘ of informatioti.”
Accor‘dirtg to the Mayor’s ‘speechwriter. “everyone was aware that the Mayor was working on
this and it was the subject of conversation and news broadcasts and you know, Ithmk my
.nelghbors were aware of it.” (R.T, Vol. I, p. 169.) Under the circumstances, members of the
general public, including City employees, would reasonably conclude that the Mayor was
Ipursuing pension refornd in his capacity as an elected official and the City’s chief executiVe
officer, based on his statutorily-defined tole under the City’s Strong Mayor form of govemmetxt
and his eontemporancous.and prior dealings with the Unions‘on pension matters, some in the
form of propoeed ballot initiatiues; (R.T. Vol. TI, p. 42 [Sanders]; CP Exs. 77, 81.)

It is likewise undisputed that the general public and the media were aware of the

controversy over the Mayor’s status as a private citizen when publicly supporting the initiative.
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. (RT. ,Yol. IV, pp. 242-243; CP Exs, 77, 81, 21, 58.) Sanders admitted that tm thought the
traﬁsttiOn to a 401(k)-style pension plan was essential for ensuting the City’s ﬁna.ncia.l-healt_h and
that, beclause he wished to ﬁvoid going through the MMBA’S meet-and-confer process, he chose
.to present and suppbrt the issue as 8 ptivate citizen rather than in his official capacities as the
Cﬁty’s Mayor, ‘(R.T. Vol. II, pp. 44, 59; see also R, T, Vol. IV, pp. 242-243 [Pudgil].)

éontrary to the City’s argument, the fact that the Mayor’s spetaches,vpress conferences |
and media interviews were not d.ire'cted at eniployees per se does not mean that etnployees
were unaware or that th ey would not reasanably ucllc.Vﬁ under t‘lu circumstarices that i
Mayor w»as acting in his capacity as the City’s chief executive officer and chief labor relations
si)okesperson when announcing and éuppoﬂing the pension reform ballot initiative. Under the
circumstances, City employees as part of the news-consuﬁﬂng general public would have also
feasonably concluded that the City Council had authotized or permitted the Méy()r to '];)u'rsue his
campaign for pension r-efoim to avoid meeting and conferring with emplloyee lahor
representatives. | |

Ing;lewwti is Not Controlling for this Case

Much of the parties’ bﬁeﬁng cancerns thc;, proper aﬁplication of PERB’s agency ‘
precedent, most notably Inglewobd, supra, PERB Décisiori No, 792.,.in Wlﬁch the Board held that
a school prineipal was not acting as an agent of the s'ch.octl district when he ﬁlect a retaliatory
lawsuit against employees and union representatiyes overr disputes that arose at work. For
example, the City excepts to footnote 18 of the proposeld decision in which the ALJ distinguished
Inglewood’s “cautious” approach for imputing liabil'ity to a public employer. The ALJ reasoned
that unlike the Mayor a school principle is a lower-level administrator who is not generally
percewed as speakmg for management so as to support.a ﬁndmg of apparent authotity. The C1ty ‘

argues that the Board’s holding in Inglewood is not limited to employees who are not generally
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- perceived as speaking for rﬁanagement,‘ “nor does the decision even suggest that different
evidentiary standards migﬁt apply based on the employee’s position.” The Unions also devote
extended dis‘cus.,sion» to PERB’s IngleWobcl decision but conclude that a.closer reading of it and
the Boa’rd’s eariier decision in Antelope Valley Community College District (1979) PERB
Decision No. 97 (dntelope Valley), support the ALJ’s finding of apparent aﬁtho‘rity 1n this case.
| Initially, PERB’s approach to agency issues for employers was not well-defined. In
Antelope Valley, a two—memtl)er panel of ’tilQ Board .concluded that managerial and supervisory
e;nployeés were acting with apparent authotity of a community college district’s governing
board wﬁen they interfered with an organizing drive of an employee organization. Chairperson
| Harry Gluc-k argued for‘followir‘ig private-sector precedent, acco;ding to which an employer may
beheld responsibie for the conduct of its supérviso-rs or managers where, undér the |
circpmstances, employees would have just cause to bélieve that such individuals were acting for
and on behalf of management. (dntelope Valley, Supra, P.ERBDécision No. 97, pp. 9-10,
citing International Associatioﬁ of Machinists v. NLRB, supra, 311'U. §.72,) Citing
differences in the statutory'deﬁnitfons of “supervisor]” under the Educational Employment
Relations Act (EERA)'! and the NLRA, Member iiaymond Gonzales argued against adopting
private-sector standards in favor of what he characterized as émore cautious “case-by-case”
approach. (Id. at pp. 32-33.)"? Because Aﬁtelop_e Valley was decided by‘.only two Board

members who disagreed in their reasoning, it is not regarded as controlling PERB precedent on

"'BERA is codified at section 3540 et seq.

2 1n some respects, this description is misleading. The existence of agency is a
question of fact or ultimate facts and thus, agency issues, regardless of the test or theory used,
_will generally turn on the facts of the case. (3 Witkin, Summary 10th (2005) Agency, § 93,
p. 140,) While PERB’s Inglewood holding may therefore be described as more “cautious”
about assigning liability to the employer, it is no more “case-by-case” than the private-sector
approach advocated by Chairman Gluck. |
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 the subject of agency. (Santa Ana Unified School District (2013) PERB Decision No. 2332
(Santa Ana), pp. 8-10.)

The followmg year, the Board decided San Diega Unifled School District (1980) PERB
Decision No. 137 (San Diego USD) In that case, by a3-2 vote, a school board approved a strﬂce
settlemnent agreement that would impose no repnsals or sanctions against those teachers who had
partlcnpated in an allegedly unlawful stnke The two members makmg up the rnmonty of the
| school bo ard then prepared a letter of commendation, which was printed on official school
station_ery and signed by the two school board members with their titles. The letter was placed in
the inersonnel. files of approximately 2,500 teachers who had crossed the picket lines and tﬁe
school district admitted that,‘ like eny other Ietter of comreendaﬁon froxﬁ a parent or member of
| the generel public, such 1~ettere may be considered as a factor in fuiture promotional dppertudities‘
and decisipns. (fd. at pp. 2-3.) Although the employees’ labor representative protested to the
school 15oaxd, the three school board members who had approved the strike settlement agteement
did nothing to rescind arnd remove the letters from the teachers’ files. (Zd. at p. 4.) ' |

~In afﬁrming the proposed decision, which concluded that the letters of commendatiod |
constituted unlawful reprisals for protected employee conduct, a Board majority in San Diego
- USD endqesed Gluck’s formulation from the Antelope Valley decision, Although'Member
| Barbara Moore wrote a concurring opinien, she expressed no disagreement with Gluck's
discussion of agency and no subsequent PERB decision has; overruled San Diego USD."
| ‘A decade latep, in Inglewood, supra, PERB Décision No. 79i, the Board reversed an ALY
'who had epplied private-sector ﬁrecedent and decided instead tdat a school principal was not

acting as an agent of the school district when he filed a civil lawsuit ageiinst the Association and

¥ Santa Ana, supra, PERB Decision No. 2332, pp. 8-10, discussed the divergent paths
taken by PERB and the NLRB, but expressed no preference between the two, since, under
either approach, the result in that case would have been the same.
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seQeral of'its members for their EEﬁA-protected conduct, The Board decided not to follow the
National Labor Relations Board’s (NLRB) broad application of agency principles in this case
because EERA does not include language found in the NLRA stating that the. statutory deﬁmtlon ‘
of “employer” includes any person acting as an agent. The Board also noted that, unlike the
NLRA, supervisors. may organize and bargaih collectively under EERA and; consequently, rank-
and-file employees are less likely to Eeliéve that a school pl'inciﬁal's ret‘ali‘atox;y lawsuit against
the association and its members was brouéht on behalf of the school district,'

The assoctatxon sought judicial review of PERB’s Inglewood demsmn arguing among
other things that PERB should follow pnvate~sector precedent. (Inglewood T eachers As.s'n. v,
Publi;c Employrﬁent Relations Bd, (1991) 227 Cal. App.3d 7 67',) The appellate court noted that it
was not deciding whethér PERB’s decision was correct, but énly whether it was not ‘;clearly
erroneous,” In upholding the Board’s decision, the court héld that PERB’s reasoning and
conclusion were not clearly erroneous, It did not say that PERB’S interpretation of EERA ‘was
the onl; reasonable one, or even that it was the best interpretation of EERA It simply said ﬂmt it
was one possible interpreta;tion of the statute which was not “clearly erfoné.c)us"’ and that the
agency was therefore entitled to deference.

Insofar as it goes, thq City is correct that Iﬁgle;vaod does not expressly limit its holding
to employees who are not generally perceived as speaking forfmanagem‘ent, nor conta.ih’languzige
suggesting that different evidentiary standards might apply based on the employee's position,
However, in Inglewood the only disputed issuehiﬁvol'ving agency priliéiples ﬁertaihed to the.

- school principal, No unfair practice was attributed to the conduct of the employer’s chief

" Member William Craib wrote an extended and persuasive dissenting opimion in
which he argued, among other things, that the agency cases relied on by the majority involved
contracts negotiated or entered into by a putative agent, and that such cases are not necessarily
appropriate or the best authority for deciding unfair labor practice llab111ty, ‘which are generally
more akin to torts committed by an employer's putative agent. '
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executive officer or to any membe_rs of its govemiﬁg board purportedly actiné ag “private
citizens” or otherwise outside their official capacities. The facté of Inglewood thus did not raise |
the issue and the Board did not deem it necessary to address the appropriate application of
agenqy principles to any employees other than the school principal.
| Other PERB decisions, however, both before a1‘1d siﬁce fnglewo od, have held that an

employer’s high-ranking officials, pafticulaﬂy tilose whose duties include employee or labor
, rela.tions or cdllecti\{e baréaining matters, are generally presumed to speak and act on behﬁ.l_f ofj
the émployer such thét their words @d 601_1duct may be imputed to the employer in unfair
practice cases. (San Diego USD, supra, PERB De;:ision No. 137 [nfémbe;s of employer’s
govérning board]; Regents of the Universig’z of Cah‘fa.rnia (1998) PERB Decision No. 1263-.1-1,

Proi)osed Dec., p. 45 [directo; of campus employee and labor relations]; City of Monterey (2005)
| PERB Decision No. 17 66-M, proposed decision at p. 21 [c;ity council acting in oétmm{biy
ne'utll'al, quasi-jlidiciél function in disciplinary proceedings] y Trustees of the California State
Uni&eksiw (2014) PEI'ZLB Decision No. 2384-H, p, 41 [as%;istant vice president of human :
resources].) Indeed, San Diego USﬂ teaches that a public employer may be held‘respons'ible for
the actions of its highest-ranking representatives or officials, even wheﬁ they are engaged in
'ostensibiy “private” conduct that contravenes the e‘n_‘npioyer’s t;fﬁcial poiic;y. Although the
- San Diego USD case was not cited or Qiscussed in the proposed decision or the parties’ briefs,
we agree With the ALJ that Inglewood and similar decisions are not ‘éqntrolling here insofar as
théy were concerned with the conduct of lower-level supervisory employee;s, not members of the

employer’s governing board or its higﬁest-rmhng executive officials,

Exceptions to the ALJ’s Findfng that the City Ratified Sanders’ Conduct
The City’s Exception No, 5 argues that the City Council’s failure to disavow the Mayor’s

* conduct does not amount to ratification of his conduct, because Sanders stated publicly that he
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was pursuing the pension reform irﬁtiative‘and later suppotted Proposition B, as a private citizen,
and because he disclaimed acting on behaif of the City. Further, the City argues that the City
Council’s plac':'ement of Proposition B on the ballo;: did not ratify the Mayor’s conduct because,

~ oncea sufﬁcient t;umber of signatures in support of the measure had been certiﬁed,‘its placement
on tile ballot was a purely ministerial act required by the Elections Code and applicable
decisional law. We reject these arguments as well.

An agency relationship may also be established by adoption or subsequeﬁt rétiﬁcétion of
the acts of another. (Civ. Code, §§2307, 2310 It is well establi?hed as a principal of labor law
that where a party ratifies the conduct of apother, the party adopting such conduct also accepts
responSibility for any unfair practices implicated by that conduct. (Compton, L;upra PERB
Decision No. 1518 p 5 01t1ng Dowd v. International Longshoremen's Assn AFL~CIO
(11th Cir. 1992) 975 F 2d 779.) Thus, ratification may 1mpose liability for the acts of employees

or representatlves, even when the pnnc1pa1 is not at fault and takes no active part in those acts.
(Chula Vz‘sta’, supm PERB Decision No. 1647, pp..8-11 ) Ratiﬁcqtion may be exptess ot
“implied, and an imp}ied ratiﬁéatibn may be found if an employer fails to .investigate or respond
to allegations of wrongdoing by its employee. (2 Cal. Affitmative Def. § 48:13 (2d ed.).).
-Although not expressly authorized, acts that are within the scope of an agent’s authority are
subject to subsequc;nt ratiﬁcation. (Sammis v, Stafford '(1996) 48 Cal.App.4th 1935, 1942.)
| “To find that principal ratified the acts of another, thereby establishing agency after the
fact, it must be .shovx'/n that the principal knew or was on constructive noticé of the agent’s
conduct-and failed to~ disavow that conduct.. (Civ, Codg, A§ 2310; Chula Vista, supra, PERB
Decision No. 1647, p. 8A;'Compton, supra, PERB Decision No. 1518, p. 5.) There is ample
evidence that the éity Council knew of Sanders’ efforts to alter employee pension benefits

. through a ballot measure, of his use of the vestments and prestige of his office, including his .
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State of the City address before the Council, to promote this policy change, and, of his rejection
of repeated requeste from the Unions to meet and confer ;egardiﬁg this change. It is undisputed
that the City Council never repudiated the Mayor's publicly-stated commitment to pureue a
pension reform ballot measure, his public actions in support of the change in City pelicy, or his
outright refusal to meet and confer over the decision, when repeatedly requested by the Unions to
do so. | .

The City was also on notice of the potential legal consequences of Sanders’ conduct, In
response to an earlier dispute between the City and the Unions over a proposed ballot measure
aimed at pension reform, in June 2008, then City Attorney Aguirre issied a legal memorandum

| which concluded, among other thlngs that, because of the Mayor 8 posmon and duties, as set
forth in the City Charter, a meet-and-confer obli gatlon would attach even to an osten51bly pnvete
citizens’ initiative, Accordlng to the Memo,_“such sponsorship would legally be considered as
.acting with apparent governmental autheﬁty because of his position as Mayof, and his ﬁght and
responsibility under the Strong Mayor Charter provisions to represent the .City ;egafdmg labor
iseues and negotiations, including employee pensions.” Because the Mayer would be acting with
. apparent autixority when sponsoring a voter petition, “the City would have the same meet and
. confer obligations with its unions as [where the Mayor proposed a ballet measure to the unions
directly on behalf of the City).” (Proposed Dec., p. 12, erﬁphasis added.)”
As a result of the A guirre Memo, which remained on the City’s website as a statement of
City policy throughout the present ceﬁtroversy, the Ceun cil was on notice that, even if pursued

as a private citizens’ initiative, the Mayor’s public support for an initiative to alter employee

" The City has also challenged the ALJ’s reliance on former City Attorney Aguirre’s
Memorandum of Law, which the City claims to have repudiated by way of separate
Memorandum of Law issued by current City Attorney Goldsmith, Aguirre’s successor, We
address this separate exception below, along with other miscellaneous exceptions.
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pension b;méﬁts would be attributed to the City for~purposas of MMBA liability, Indeed, similar
concerns were raised iﬁ thé media about the Mayor's use of the vestments and presﬁge ofhis -
ofﬁlce, including his State of the City address before the City Council, to support a pension
reform ballot initiative as a private citizen. Responding to the “most frequently asked questions™
| from readers, or‘w on-line media report, dated April 9, 2011, discussed whether Proposition B’s
salary cap on pensionable income complied with the City’.s meet-and-confer tequirements under
the MMBA. (CP Ex. 58.)
vIn addition, the City’s “Elacfrénic'Mail and Internet Use” pélicy limits the use of City
“computer équipment, electtonic éysterps and electronic data, including Email and the Internet”
to “wmk»related purposes only’ *and, in the case of é-maﬂ, “for other purposes that bepeﬁt the»
City,” {(CP Ex. 18.) Afterrthe Mayor’s November 19, 2010 press conference, his staff and
Faulconer used City e-mail accounts to inform tﬁousands of conimunity leaders and others of
their'pll'ans to alter einployee pension benéﬁt-s through a ballot measur'e.. A message from
Fa'ulconer’é City e-mail address stated that the Councilmember was “pl easéd to- partner with the
Mayor to pﬁt this Ato gether and take it‘to' [the] voters,” It also acknowledged that “decisions like
these won’t always be easy pills fbrlsom'e to swallow,” but thﬁt Faulconer “was elected to make
these types of decisidns, to look out for our taxpayers, to ensure we’re déing all we can with
[the] tax dollars ﬂléy send to City Hall,” We need not determine whether the Mayor or other
City officials and their st;aff violated the C-ity’s policies and procedures 01; any statutory |
prqvisiéns outside PERB’S jurisdictioﬁ. ‘What is relevant here is that the City Council waé on .
notice of the"May‘or’s proposal and, by way of the Aguirre Mermo, of thé City’s obligation to
‘meet and confer over such proposals'.' |
After it became aware of the Unions’ requests for bargaining, the City Council, like the

Mayor, relied on the advice of Goldsmith that no meet-and-confer obligation arose because
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- Proposition B was & putely “private” citizens’ initiative. The City Council failed to disavow the
conduct of ifs bargaining represeﬁtative and may therefore be held responsible for the Mayor's

- conduct. (Compton, supra, PERB Decision No. 1518, p. 5.) The City Council also accepted the
- benefits of APropositi'éo.n'B, with prior knowledge of the Mayor’s conduct in support bt; its passagé.

We agree with the ALI ’s findings that, with knowledge of his conduct and, in large
measure, notice of the p’oteﬁtial legal consequences, the City Council acquiesced to the Mz;yor’s
actidns, including his repeated rejection of the' Unioﬁs’ reqﬁests for bargaining, and that, by
accepﬁiig the considerable financial benefits reéu]ti‘ng fram passage and implémentation of |
Proposition B, the City Council thereby ratified _t]_ne Mayof’s ;:ondlict.

‘.In.light of the foregoing, we reject each of t‘fxe City’s exceptions to the ALJ’s application
of étatutory and common law ug;ancy principles and adopt hisA findings that; (l)vund‘er the City’s
Strong Mayor form of govemanlce and commmon law pﬁnéiples of agency, Sanders was a
statutofy agent of the City with ac':tual».authon'ty to s.p eak for and bind the Cit_y \ﬁth respect to |
initial proposals in collective bargaining with thé Unidhs; (2) under common law principles of
aéency, the Mayqr ,a?:_ted with actual and apparent authority when publicly announcing and
supporting a ballot measute to alter emploYee pensio_n be.n‘.eﬁts; ;cxnd (3) the Cify‘ Council had
knowledge of the Mayor’s conduct, by its a(%tion and inaction, and; by accepting the beﬁeﬁts of

' Proposition B, thereby ratified his conduct.

2. Exceptions Concerning the Constitntional Rights of Citizens and the Mayor to
Petition the Government and to Legislate Directly on Matters of Local Concern

The City’s Exception Nos. 1, 7 aﬁd 8 argﬁe that by iminosing, a meet-and-confer
requ'iremer.lt, the ALJ failed to protect the cmxgtitutional right of citizens tl) legi'slate ditectly by
" initiative and Saﬁders’ First Amendment ﬁghts,. as a private citizen, to petitiqn government for
redress and to express his views on matters of public concern. The City d(;es not dispute that the

subject of Proposition B, employee retirement benefits, is within the MMBA’s scope of
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 representation or that the Mayor, as the City’s chief negotiator in labor relations, rejected the
Unions” repeated demands to meet and confer over the pension reform prbposal bgfqre the
:.measure was placed on the ballot fqr voter approval. The City argdeé that this otherQise
negutiabie matter is exempt from the scope of mandatory bargaining because it was proposed
and enacted through the citizens’ initiative process rather than by traditional /legislativ"e means,
According to the City, citizens’ constitutional right to legislate through local initiative is “by its
very nature and purpose a means to bypass the governing body. of a public agenc}; [emphasis
Q_Im’tted]”_and the._A,LJ s atternpt to “impose” a meet-and-confer requirement in this case fails té
recognize thaf the MMBA’S procedurél prerequisites pertain only to a‘ctic’ms'by a puhlic ageﬁcy’s
governing bad}; and not to a private citizens’ initiative. (City Exceptions, pp. 5, 21-22.)

Like the AL.T , we disagree with the premise of the City’s argument, Tﬁe Mayor and other
Ciﬁy ofﬁcials were not acting solely as private citizens when th;:y used City resourcés and the
prest'ige of their offices to promote the pension reform ballot initiative. While the City rgises
some si gniﬁgant.and difficult questions ahout the applicability of 7ttA1e MMBA'’s meet-and-confer
requirement to a pure citizens’ initiative, those issues are not implicated by the facts of tﬁis case
and we therefore decline to decide them,

To the extent the City asks PERB ts annul or suspend the MMBA’S mee;-anduéenfer
requirement on constitutional grounds; we must decline that invitation as well, As the eﬁ(pert
administrative agencyestab_ﬁshed by the Legisléture to administer collective b'arg;dining for
covered local agencies and their employees, PERB has thq power and‘ the duty to investigate
and rempdy unfair pr;clctices and other alleged violations of the MMBA. (MMBA, §§ 3509, |
subd. (a), 351 1; City of San Jose v, Operating Engineers Local Union Nb. 3(2010) -

49 Cal 4™ 597, 605-608.) Itis now well-settled that PERB is not.automatically di%rested of these

powers and duties simply because matters of external law, including constitutional questions,
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are implicated in a labor dispute. (San Dieéa Mulh. Employées Assn. v, Superior Court (2012)
206 Cal.App.4th 1447, 1458.) The agency may ;ssert jurisdiction to avoid constitutional issues
(Leek v, Washington Unified School Dist. (1981) 124 Cal.App.3d 43, 51-53) and it may
,‘interpret contractual, statutory, constitutional, judicial, regulatory, ot othet sources of external
law when nécesséry to décide matters that are within the Board's j';xrisdiction and competence.
-+ (San Diego Mun, Employee:s Assn, v, Superior Court, supra, 206 Cal.App.4th 1447, 1458.) |

In interpreting the MMBA and other PERB-admiﬁistered statufes, PERB .st.rives, |
whenever possibie, to avoid conflicts with external law, including constitutional p_rovisioﬁs. |
(Cemﬁcated Emplloyees Council v. Mom‘erey Peninsula Unified Scﬁool Dist, (1974)

42 Cal.App.3d 328, 333-334 and Solano County Community College District (1982) PERB
‘Decision No. 219, pp; 13-14.) The Board is a}so cautious about deciding majters oﬁtside its
usual jurisdiction and expettise, patticularly where, as here, the issues may bé hQVel. or the law °
unsettléd. (City o;f.s’an José (2013) PERB ﬁecis‘ion No.‘ 23.4!-1-M, p- 45, fn. 16; City of Pinole
(2012) PERB Decision No. 2288-M, pp, 12-13.)

PERB’s authority is not unlimited. W]ieré a genuine conflict exists between one of our
statutes and a constitutional provision, the’ California Constitution prohibits PERB: from |
declaring a statﬁte unconstitutional or uneﬁforceabvle, or from refusing .to enforce a statute on the
basis of it Being u_ncbnstitutional, unless an appellate cou& has deteﬁnimd that the statiite is
unconstitutional. (Cal. Const,, art. 111, § 3.5;; Lockyer v. City and Couniy of San Franciseco .
(2004) 33 Cal.4th 1055, 1094-1095; see also Southern _Pac. ﬂaﬁsportation Co. v. Bublz‘c Utilities
Com. (1976) 18 Cal.3d 308, 315, Justice Mosk, concurring and dissenting.) Even if we were to
agree with the City and conclude that the MMBA’s meet-and-confer fequirement is

unconstitutional, either as a general matter or as applied by the ALY in this case, we would lack
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authority to overturn or refisse to enforce the statute, absent controlling appellate authority.
directiﬁg that result, (Connerly v. State Personnel Bd, (2001) 92 Cal, App.4th 16, 31; San Diego
CCD, supra, PERB Decision No, 14674, p. 5; Santa Monica Community Collegé District (1979)
PERB Decision No, 103 (Santa Monica), pp. 12-13.) Despite extensivé briefing before tﬁe ALJ -
and the Board, including a r'equest for the Board to consider re(;entldeecided Califomia Suprene
Court authority,'® the City has directed us to no statutory, constitutional, or controlling appeilate’
authority that would permit, much less réqm‘re, PERB to ignore its dpty to administer the
MMBA’s méet-and-éonfer provisions under the ciroumé‘tanceé of this case. We are not
- persuaded by the City;s contention that the “home rule”!” and ciﬁzans’ initi‘ativél' provisions of
the VC‘alifomi'a Coﬁstitution, whether considered sepgrately or in tandem, compel PERB to - |
dis;-égard its own precedent and that of ﬂ1e courts and declare the MMBA’Q meet-angd-confer
réquiremént unenforceable in this case. ConSequently, we must follow the;stai:ute as directed By
the Legisle;ture. (San Diego CCD, supra, PERB Decision No. 1467a, p. 5.)
| W}}iie we do not purport to resolve constitutional issues, we set forth our réasoning
insofar as it is necessary to respond to the City’s exceptions. Under the California .Constitutioq’s
home rule provisions, a city may ado.pt a charter giving it the power to make and enforce‘all
ordinances and regulations in fespect to municipal affairs, subject only to the restrictions
included in the charter. (Cal. Qonst., art. XI, §§ 3(a), 5(a); 8 Witkin, Summary of California Law

(10th ed. 2005) Constitutional Law, § 993,.p. 566.) Under the home rule doctrine, a éharier is to -

% Tuolumne Jobs & Small Business Alliance v. Supertor Court (2014) 59 Cal.4th 1029
(Tuolumne), and similar cases intetpreting the procedural requirements of the California
Environmental Quality Act (CEQA), Public Resources Code, § 21000 et seq., in the context of a -
citizens ballot initiative, are discussed below to the extent they are relevant to the present case,

17 The term “home rule” refers to the power of charter cities to act as sovereigns with

respect to their own municipal affairs. (Cal. Const., art, 11, § 5(a); California Fed. Savings &
Loan Assn, v. City of Los Angeles (1991) 54 Cal.3d 1, 11-18))
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a city wh_a‘t the California Constitution is to the state. That is, cities ope'ré.ting under home rule
chaiters have supreme authority as to mu;rﬁcipal affairs, or mgttgrs of sirictly 1005.1 or internal
concern, free frém any interference by the Legislatare. (State Bldg.'and Const, Trades Council
of Cal., AFL-CIO v. City of Vista (2012) 54 Ca1.4th 547, 555-556; County of Riverside v, |
7 Superior' Court (2003) 30 Cal.4th,278, 282, 284,) However, a charter represents the supreme-
law of a charter city, but only a.s"to muﬁz‘cipdl affairs. As to matters of statewi&e concern, it |
remains subject to preemiptive state law, (Cai. Cons‘;., art X1, § 5(2); Howard Jarv;'s Taxpayers
Assn, v, City of San Diego (2064) 120 CaliAllnp.A.«th 374, 385; City of San Jose v. Iﬁtématioﬁal '
Assn. of Firefighters, Local_ 230 (2009) 178 Cal.App.4th 408, 413.) |
The courts have not advanced a precise definition of fhe “cryptic phrase” municipal
affairs (Calz‘fomid Fed. Savings & Loan Assn.‘_ v, City of Los Angeles (1991) 54 Cal;éd 1, 6) and
" have 6pted instead fora case~by—casé.approach whéreby the mearﬁng of the teﬁn fluctuates
according to cilanges in conditions, (Zbid.; Butterworth v. Boyd (1938) 12 Cal.2<i'l40; Bishop v. -
City of San Jose (1969) 1 Cal.3d 56; Sonoma Countjf Organiéatian of Pubfic Empléyees V. |
Sonoma (1979) 23 Cal.3d 296, 314 (SC‘OPE v, Sonoma).’).18 On one point, howe'ver,'they have .
‘been nearly unanimous: “local legislation may not coﬁﬂic;t with statutes such as the Meyers-
Milias-Brown Act which are intended to regulate the entire field of labor relations of affected
pubiic employees throughout the state.” (San Leandré Police Officers Assn. v. Czty of
San Leandro (1976) 55 Cal.App.3d 553, 557; Huntington Beach Police Officers’ Assn. v, City of |

Hurzfington Beach (1976) 58 Cal.Abde 492, 500, citing Praofessional Fire Fighters, Inc, v. City

* However, several authorities suggest that, if there is any reasonable doubt as to
whether a particular matter is a municipal affair, courts will resolve the matter in favor of the
legislative authority of the state and against the charter city. (45 Cal. Jur, 3d Municipalities
§ 187, citing People v. Moore (1964) 229 Cal.App.2d 221; Dairy Belle Farms v. Brock (1950)
97 Cal.App.2d 146; Zack's, Inc, v.’ City of Sausalito (2008) 165 Cal.App.4th 1163, 1183.)
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of Los Angeles (1963) 60 Cal.2d 276, 294-295; }see also Los A‘ngelés County Clvil Service Com.
y. Superior Court (1978) 23 Cal3d 55, 67.) |
o Even though-the California Constitution’s home rule provisions grant plenary power to a
- charter city to determine such mattets as the number, compensation, method. of appointment,‘
' qualiﬁéations, tenure of office and removal of deputies, clerks ;etnd othet employees of the city
(Cal. Const., art, X1, § '5,‘ subds. (a), (b); ége also SCOPE v, Sono'ma, supra, 23 Cal,3d 296, 314)
'in People ex rel, Seal Beach Police Officers Assn. v. City of Seal Beach (1984) 36 Cal3d 591
_ (Seal Beach), the 'Califomia Supreme Court has held that public agencies must non‘etﬁeless :
comply with the MMBA’s meet-and-confet requirements before submifting to voters a charter
. amendment affecting eﬁplo‘yee wages, hours or working conditions, (Seal Beach, supra, at
pp._ 600-601.) ‘The MMBA thus “préyaﬂs ovet local enactments. of a chartered city, even iﬁ
regard to matters which would otherwise be deemed to be strictly municipal affairs, where the
subject matter of the general law is of stéteWide concern.” (Seal Beach, supra, at p. 600,)
: Follo;vmg Seal Beach, the law is clear: while the MMBA does not purport to supersede
charters, ordinances, and lbcal rulefs_ est‘dblishi'ng. civil service systems or other methods of -
adrni'nister_ing employer-employee.relations (MI.v[BA,' § 3500, subd. (a)), neither may a charter‘
Acity rely on its‘h(;me rule powers to ignor.e or evade its procedural obligatioﬁé ﬁnder the
' MMBA to meet and confé.r with recognized émployee organizations concerning negotiable
| subjects, (Seal Beq‘ch,' supra,‘ at.pp: 600-601.)

The City apparently concedes this point. As stateci in Goldsmith’s January 26, 2009
Memormduﬁ of Law, “the duty to bargain in good fqith established by the MMBA is a matter
of statewide concern ahd of overriding legislative policy, and nothing that is or is not in a
city’s charter can supersede that a"uty.” (CP Ex. 24, emphasis added, citing City of Fresno v,

People ex rel, Fresno Firefighters, IAFF Local 753 (1999) 71 Cal.App.4th 82, 100, rev. denied -
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(Tuly 21, 1999),) Nevertheless, the City argues in its vexcepﬁons thﬁt Seal Beach and other cases
are distin gl;ishable from the piesent controversy because they were concemﬁ_ed, not with a purelj
citizen-sponsored initiative, but with ballot measures sporsored and recommended by a pubﬁc
agency’s legislative body, We are likewise not persuaded by this contention, given the peéuliar |
cucmnstances of this case and our agreement with the AL.T that, 1rrespect1ve of the citizens’ nght'
to enact Proposmon B, the Mayor's prior announcement of a pohcy change affected negotlable
matters within the scope of the MMBA’s meet-and-confer requlrements We explam

In addition to the home rule powers of a charter city, the California Constitution also
guarantees to the citizens of a charter a;ity the right tb legislate diractly by initiative or
referendum. (Cal. Const., art. II,‘§ 11.) The initiative and referendum rights of citizens are
based on “the theory that all power of government ultimafely resides in the people.” (As.i'giciated
Home Builders etc, Inc. v. City of Livermore (1976) 18 Cal.3d 582, 591 (dssociated Hame
Bui lde;';v).) The Calif"ornip Supreme Court has referred to the citizens’ initiétive;réferendum
right as “one of the most preaous rights of our democratic process” and declared it “the duty of
the ;:ourts to jealously guard {this] right of the people.” (bid)) In order that the right not be
lmproperly annulled, “[i]f doubté can reasonably be resolved in favor of the use of this reserve |
power, courts will preserve it.” (Ibid.; see also 7 Witkin, Summary of California Law (10" ed..
- 2005) Constlt_utlonal Law, § 155, p. 281 J) Thus, absent a clear showing that the Legislature
intended otherwise, the local electorate’s right to legislate directly is 'gene.rally cd-eiténsive with
the legislative power of the Jocal governing body. (Totten v. Bbard of Supervisors of County af
Ventura (2006) 139 Cal App.Ath 826, 833)

HQWever, the constif_:uﬁonal .right of a local electorate to legislate by initiative, like the
home rule authérity of the charter city itseif, extends only to munfci;;al affairs. As. such, it is

likewise preempted by general laws affecting matters of statewide concern. As we know from
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Seal Beach, preventing labor unrest through collective bargaining is a matter of statewide
concern, (Seal Beach, supra, 36 Cal.3d 591, 600.) Legislation estéblishing a uniform system of
fair labor practices, including the collective bargaining process between local government
agencies and employee orga.nizaitions Tepresenting pliblic employees, is “an area of statewide
concern that justifies ... restriction” on the local electorate’s power to legislaté through the -

" initiative or referendum process. (Voters for Responsible Retivement, supra, 8 Cal.4th 765, 780;
Seal Beach, supra, 36 Cal.3d 591, 600.) ]n.sum, a charter city does not expand its power to _
affect statéWide matters simply by acting through its electorate rather than through traditional
legislative means. (Ibid.; Younger v. Board of Supexvisors (1979) 93 Cal.App,3d 864, 869-870;
see also Con"tmt'rtee'of Seven _I?zousdnd v. Superior Court (1988) 45 Cal.3d 491, 509-510,)

In Voters fbr Responsible Retirement, the Supreme Court recognized an implicit teision
vbetw_e‘em the citizens’ right to determine municipal affairs through initiative or referendum and

“the MMBAs purpose of promoting full communication between public employers and their
employee.s to resolve labor disputes. |

[T]he effectiveness of the collective bargaining process under the
MMBA rests in large part upon the fact that the public body that
approves the MOU under section 3505.1 ~- i.e., the governing body --
is the same entity that, under section 3505, is mandated to conduct or
supervise the negotiations from which the MOU emerges. If the
referendum were interjected into this process, then the power to
negotiate an agreement and the ultimate power fo approve an
agreement would be wholly divorced from each other, with the
result that the bargaining process established by the MMBA could
be undermined,
(Voters for Responsible Retirement, supra, 8 Cal.4th 7 65, 782.)
Because Voters for Responsible Retirement involved interpretation of both the MMBA
-and a separate provision of the Election's‘ Code restricting voters’ ability to re-decide matters

included in a previously-adopted Memorandum of Understanding (MOU), the Supreme Court

determined that it was unnecessary to decide which of these two general laws of statewide
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concern trumy;ed the rights of the local electorate to legislate directly on matters affecting
employee compensation. The Court concluded that, “In either case, the Legislature has made
explicit its intent to restﬁc’t the referendum right for [such] ordinances, and such restriction is.
constitutionally justified” by “the Legislature’s exercise of its preemptive power to prescribe
labor relations procedures in public empldyment.” ({d. at pp, 783-784.)

. None of the above is to éay that the MMBA neéessatily p‘rée'mpts all voter initiatives on
matters that are within the scope of bargaining. Nor do we attempt to decide that issue, ‘sinc.e—wc
agree with the ALJ that it was not presented by the facts of this case. Under San Diego’s Strong
. Mayor form of govenimenf, the Mayor 1s a statutory agent of the City with regard to léb or
‘ rélations and qolléctive bargaining matters, The ALJ reasoned ﬁ'on'; these statutorily-defined

duties and by applicatibn of common law agency rules that Sanders was e‘xcting. on behalf of the
City in announcing and promoting a ballot initiative aimed at changing ampldyee pension
“benefits. | We agree with th¢ AL that, given the Mayor’s authority as tho City’s bargaining
representative, the City cannot evade its meet-and-confer obligations under the circumstances‘
by claiming he acted a:;x a private citizen, (Proposed Dec., pp. 50-51, 53, citing Vozers for
Responsible Retirement, supra, 8.Cal4th 763, 782-873; see aiso RT Vol. II, pp. 44, 59
[Sanders].) | |
The City concedes that no Califdmi_a court has yet d;ecided whether the MMBA's meet-
and-confer requirement @as intended to apply to charter axriendments to be adopted solely by &
© citizen’s initiative, as opposed fo one sponsored by the public agency’s governing body, and if
so, what is the scope of MMBA preemption. (Séa Seal Beach, supra, 36 Cal.3d 591, 599, fn, 8.)
Nevertheless, it argues that .Tuolum'ne, supra, 59 Cal,4th 1029 “should be dispositive” of the |

issues presented in this case, including whether the MMBA’s procedural requirements trump the
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rights of citizens to legislate directly on municipal affairs through.th"e initiative process. Again,
we are not persuaded.
| Tuo'lwﬁne considered the interplay of the Elections Code and the procedural requirements

of CEQA when a local legislative body is conﬁ'bnted with a citizens’ initiati?e.' The issue
presented was whether a local 1egislativ§ body, when confronted with a ;::itizens’ initiative, must
comply with the strict time limits set forth in the Elections Code for actiﬁg on thelinitiatiVe ot
whether it‘must comply With the more time-consutning process of éond-uc’ging an environtnental
' mlpact ;epm'+ (BIR), as is generally requlred by r‘EQA 1 'l;he Supreme Court held that, once
p:esented with the votqrs 1n1t1at1ve petmon, the local legislative Body’;‘;_ option of ordering a
re.po.xt,‘ as set forth in the Elections Code, is th‘é exclusive means for assessing the_e potential
environmental impact of an initiative or “any other ma.tters the legisl ative body requests” be
included in such report. (Tuolﬂmne, .supra, at p. 1036.) Thus, contrary to the City’s
characterization, Tuolumne coﬁsidered two potentially conflicting provisions of statutory law,
~ the Elections Code and CEQA. Because Tuolumne did not directly Eonsider,_ much less decide,
constitutional is'sues, including whether the citizens’ initiative process preempts géneral laws
affecting matters of statewide concern, inclﬁding the MMBA, it did nothing to alter the
longsténding position of California courts tilat a charter city’s asthority extends only to
' municipél affairs, regardless of whether its citizens legislate directly by initiative or by

traditional legislative means, Wherelocal control implicates matters of statewide concern, it

* Under the Elections Code, a local legislative body that receives aninitiative petition
signed by at least 15 percent of the city’s registered voters must either: (1) adopt the initiative,
without alteration, within 10 days after the petition is presented; (2) immediately submit the
initiative to a vote at a special election; or (3) order a report on “[a]ny .., matters the legislative
body requests.” However, if a report is ordered, then the report must be prepared and
presented within 30 days after the petition was certified as satisfying the signature requirement.
Within 10 days of receiving such report, the legislative body must then either adopt the
ordinance as proposed or order an election. (Electlons Code, § 9214; Tuolumne, supra, at
p. 1036 :
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must either be harmonized with the general laws of the state (Seal Beach) or, where a genuine
conflict exists, the- cﬁnstitutional ri‘ght'of local initiative is preempted by the general laws
affecting stétewidf: concerns, (Voters for. Responsible Ret:’rément," suprd, 8 Cal 4th 765;
’ Younger v. Board of Supérvisars, si:pr‘a, 93 Cal.App.3d 864, 869-870.) |
- Moreover, Tuolumne and other CEQA cases offer little, if any, guidance for the issues of

the preéent case, The Tuolumne Court held that a validly‘ qualified yotér-sponsored initiative is
ey'ceml;t from CEQA requirements and that a local legislative body has a ministerial duty to place
the meastre before the votets. (Tuolumne, supra, 59 Cal.4th at p. 1036; see; also DeVita v,
Cc.mnty of Napa (1995) 9 Cai'.4th 763, 785-786, 793-795; Stein v. 'Cz't.); of Santa Monice (1980)
110 Cal.App.3d 45 8, 461; Native American Sacred Site and En;ironmental Protection Assn. v.
| City of San Juan Capistrano (2004) 120 Cal, App.4th 961.) By contrast, wherq a ballot measure
isla'doptéed by the legislative b'od‘y rather than or in addition to private citizens" sponsotship, the
measure is not eiempt from CEQA’s p_rocedural requirements. (Friends of Sierra Madre v. City
of Sierra Madre (2001) 25 Cal.4fh 165, 171 (Friends of Sierra Mddre),)’ The City is thus correét |
)that Tuglumne and other CEQA cases rc;cognize “a clear distinction béﬁeen voter-sponsored and
city-council-generated initiatives,” so that, utﬂi-ke a purély citizen-sponsored initiative, a pfe~
election EIR, as generally mandated by CEQA, should be prepared and considered by a city
council before it places its own initiative on the ballot for fhe voters to approve. (Friends of -
Sierra Madre, supra, .at p. 189,) |

| However, Toulumne and thve other CEQA cases turn, in large part, on the availability,
under the Elections Code, of a reasonable, albeit abbreviated, alternative to the full EIR typically
required by CEQA. That is, even if aArepott ordered by a local legislative body in response to a
citiz@’ initiative nust be p;epared on a more expedited basis then the report envisioned by

CEQA, nothing precludes it from covering the same subject matter or from making the same
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findings and recommendations as might have been included in a CEQA-authorized report.
(Tuolumne, supra, 59 Cal.4th at pp. 1039, 1041-1042.) |
" The City contends that the procedural requirements of the MMBA are essentially no
- different from CEQA’s fequirement of an EIR and should thus be dispenéed ;with any tirﬂe a
 matter is pre_ésent'ed~to a local legislative body, ev;an if'it would otherwise affect negotiable
.subj ects under the MMBA. Howevgr, as exp;lained in Friends of Sierra Madre, the “clear
distinction between voter—sponsoréd and city-council-generated initiatives,” serves a signiﬁcanf
| gévemm’ental policy by alértiné voters to the extent to which a mattet has been 'mvgsti gated
' ,be;fc;re being placed on the ballot for voters to decide. (Friends of Sierra Madre, supr;a,
‘ 25 Cal.4th 165,_ 189,)‘ Voters who are adviséd that an initiative has been'placed on the ballot by
their eity council ‘w'ill assume that the city éouncil has done so only affer itself making a study
and thorouglﬂy donsidering the poteﬁtial efvironmental impaét of the measure,
For that reason, the CEQA casES hold that a pre-election EIR should be preéared and
considered by the city councﬂ before the council decides to place a council-generated or cound‘ I-
' spoﬁsored initiative on the ballot. By contrast, voters have 10 reason to assume fhat the inipact
of a voter-sponsored irﬁtiaﬁve has been subjected to the same scrutiny and, therefore, will
investigate and consider the potential environmental .impacts mofe carefully before decid‘ing
whether to support or Oppdse the initiative. (Friend.;‘ of Sierra Madre{ supra, 25 Cal.4th 165,
190.) How or whether this particular fox;fn of notice to the voter's wbuld translate into the
MMBA context is unclear, as that was n,th the issue in Tuolumne or other CEQA cases. Also
guestionable is the City’s attempt to equate _tlie qualitatively different procedural requirements of |
CEQA and the MMBA., The City does not explain how a written report would serve as an
effective substitute for the essentially bilateral process of meeting and conferring between

representatives of the City and employee organizations. (MMBA, § 3505; Voters for -
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ReSponszble Retirement, supra, 8 Cal.4th at p 780 [descnbmg the meet-and-confer reqmrement
as “{tThe centerpmce of the MMBA"].)

In the absence of controlling appellate authority directiné PERB that the meet-and-confer
process is constitution;ally infirm or pr‘eefnpted by the citizens’ initiative process, we must uphold
our duty to administer the MMBA. (Cal. Const., art. ITI, § 3.5; MMBA, §§ 3509, subd. (b), |

3510; Lockyer v. City and County of San Francisca, supra, 33 Cal 4th 1055, 1094-1095;

San Dzego CCD, supm PERB Decision No. 1467a, P. 5; Santa Momca, supra, PERB Decision
No. 103, pp. 12-13.) Asin other cases involving assertions of constitutional rights or defenses
as well as conduct that was ‘arguably prohibited or protected ~under the PERB-admmiétéred
statutes, we may resolve the issues orﬂy to the extent o‘ur statutes are .implicated. If the parties
believe that our d(_ecisioﬁ fails to resolve any ﬁnderlying constitutional issues, or that om; decision
intrudes on constitutional rights, they are free to seek ;edress in the courts, having exhausted
their administrative remedies. (Regents of the UniVersz'ty of Célzfornia- (2012) PERB Decision
No. 2300-H, p. 18.)

3. EXcentmns to the Proposed Remedy as Ultra Vzres

The City’s Exoeption No. 2 and the Prpponents’ brief in support of the City’s exceptions
argue that, because a Board-o’rdere;i remedy can only be directed against an offending party
(EERA, § 3541 .5, subd. (c)), the ALY caﬁnot order the County Registrar of Voters or any entity
6ther than the City to nullify or rescind the élecﬁOn result or any of the terms of ,Prop'osition B
approved by the voters. The City and the Prdpdnents also argue that, although the private
citizens groups supporting Proposition(B “were never before PERB and their voice was never
heard,’l’ the ALY has nonetheless “fashioned a res;:iss ion remedy that deprives them of all their
rights.” (City Exceptions, p.";’.) Because we modif& the proposed remedy in accordance with

the discussion bélow, we find it unnecessary to decide the merits of these arguments.
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In addition to a cease-and-desist order and posting requirement, PERB’s trad1t10nal
remedy for an employer s unlawful unilateral change includes restoration of the pnor status quo -
’ and appropriate tnake~whole relief, including back pay and benefits with interest thereon, for all
| employees who have suffered loss as a result of the unlawfui cenduct. (Regents of the‘ University
of Califar#‘ia (1983) PERB Decision No. 356-H.) These restorative and compensatory aspects
of 2 Board-ordered remedy are well-established in PERB precedent and both enjoy judiciai
apﬁrovall (Catifamia State Employees’ Assn. v. Publi'c»EmploymentRelqtiom Bd, (1996)
St Cal. App.4th 923; 946; Mt San Antonio Community College Dist. v. Public Employmem
Relations' Bd. (1989) 210 Cal.App.3d 178, 190-9'1;.Oa7cland Unified School Dist. v. Public
Employment Relations Bd, (1981) 120 Cal.Ain.3d 1007, 1014-1015; see also Vernon Fire
Fighters v. City of Vernon ( 198ﬁ) 107 Cal.App.3d 802, 824 and International Assn. of Fire
Fighters Union v, City of Pleasanton (1956) 56 Cal.App.3d 959, 979 [approving pritfate-sector
precedent requiring reversal of unilateral changee and restoration of prtor stafus quo].)

Both the restoratwe and compensatory aspects ofa remedlal order also getve 1mportant
pohcy objectives set forth in the MMBA and the other PERB-adnnmstcred statutes. Restoring
* the parties and affected employees to their respective positions before the unlawful conduct
occurred is criticat to remedying unilateral change violations, because it pre'Vents the employer
from gaining a bne-sided and unfair acivantage in negoti ations and thereby “forcing employees to
talk the employer back to terms previously agreed t0.” . (County of Santa Clara (2013) PERB
Decision No, 2321-M, pp. 22-23, citing Sa.n Mateo Cotnty Community College District (1 979)-
PERB Decision No. 94, pp. 14-17; see also San Francisco Cotnmunity Collage District (197 9)'
PERB Decision No. 105, p. 17 [requirihg the repregentattve to pursue negotiations froma
changed imsition caused by the exnpleyer’s unilateral action “would be tantamount to requirmg‘it

to recoup its losses at the negotiations table”).) When cartied out in the context of declining
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revenues, a public employer’s unilateral actions “may also unfairly sbitt community and political
pressure to employees and their organizations, atd,at the same time reduce the employer’s
accountablhty to the pubhc ? (C'aunty of Santa Clara, supra, at pp 22-23)) In short, restoration
of the prior status quo is necessary to affirm the pnnmple of b11aterahsm in negotiations, whlch is
the “centerpiece™of the MMBA and other PERB-administered statutes (Voters for ReSpomzble
Retirement, supra, 8 Cal4th at p. 780), and to vindicate the authority of the exclusive
representative in the eyes of employees. (Pajaro Valley Unified School District (1978) PERB
Decision No. 51, p. 5) |

Indeed, the restorative principle is so central to the agency’s remedial authority that,
notwithstandlng the strong publlc pohcy favormg voluntary resolution of labor disputes, PERB
has re_;ected arbltral awards as repugnant to our statutes when they fail to ﬁxlly restore the status

" quo and make affected employees whole for an employer’s bargaining violations. (Ramona
Unified School District (1985) PERE Decision No, 517; bry Creek Joint Elementary School
t)fstrict (1980) PERB Order No. Ad-81a.) The Board has also admitted error and éranted an
injured party’s request for recons-ideration when the rernedial order in a unilateral change case
failed to provide for make—whole rehef (Regents of the University of California (Davzs) (201 1)
PERB Decision No. 2101a-H )z 5.)

No less important is the, compensatory aspect of the Board's standard remedy for a
unilateral change. An award of back pay and other mal{e-whole relief ensures that employees arei
not effectively punished for exercising their statutorily-protected rights. A back pay or other
monetary award also provides a financial disincentive and thus a deterrent against future
unlawful conduct. (City of Pasadena (20.1 4) PERB Order No. Ad-ﬁtOﬁ-M, p. 13, and authorities
cited therein.)' In light of the above precedent and policy considerations, we therefore start with

the presumption that the appropriate remedy in this or any other unilateral change case must
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include full restoration of the partieskto their previous positions aﬁd appropriate make-whole
relief for any and all employees affected by.the unlawful conduct, We next examine the
language of the MMBA and applicable decisional law in light of the City’s and Proponents”
. arguments that the proposed remedy exceeds PERB s aufhority.
In transferring jurisdiction over mosf MMBA matters from the superior courts to PERB,
the 'Leg'islatu_r’e directed PERB to interpret and apply the MMBA’s .unfair labor bmctice
| prov1smns “in e manner congistent with and in accordanee with judicial intelpretafiens” ofthe
Act. (MMBA, $§ 3509, subd. (b), 3510 ) It also granted PERB broad pOWBIS to remedy unfmr
practices or other violations of the MMBA and to take any other action the Bomd deems
: necesséu'y to effectuate its purposes. (MMBA § 3509, subd. (a); EERA, §§ 3541.3, subds. (i),
| (n), 3541.5, subd. (c), Mt San Antonio Commumty College Dist, v, Public Emplayment Relations
Bd.,, supra, 210 Cal App.3d 178 189- 190)

While PERB’S remedial authonty is thus broad it is limited to what is “reasonably
necessary to effectuate the administrative agency’s pnmary, 1eg1t1rnate regulatory purposes,” and
we do not presume that by transferring MMBA Junsghctlon to PERB, the Legislature intended to
transfer to PERB the full scope of remedial powers exercised b.y tﬁe courts. (Mcﬁugh v
Santa Monica Rent éentrol Bd. (1989) 49 Cal.3d 348,359.) Rather, the Legislature made
PERB’s z{utherity with respect to the MMIBA identic;al to those powers aﬂd duties previously
deiegated to PERB under EERA and other PERB-administered statutes. (EERA, § 3541.3;
Coaehella Valley Mosquito and Vector Control Dist, v California Public Employment Re;[ations
Bd, (2005) 35 Cal.4th 1072, 1087-1091.) Tilus, PERB may not itself enjoin a respondent from
committing unfair practices or other violations of our statutes, even wﬁen PERB is convinced
~ that such acts will result in irreparable harm to the charging party or the public interest, Rather,

PERB must file an action with a superior court in order to enjoin the respondent’s allegedly
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unlawful qoﬁduct. (MMBA, § 3509, subd, (a); EERA, §3541.3, subd. (G).) Similarly, in an
action to fecover damages due to an unlawful strike, PERB lacks the authority of the courts to
aWardfstrike-preparation expernses as daﬁlages or to award damages for costs, expenses, or
revenue losses incurred during, or as a consequetce of, an unlawful strike. (MMBA, § 3509, |
‘subd. (b); Sée also United Farm Workers of Ameriéa v. Agricultural Labor Relations Bd. (1995)
_ 41.Cal.App.4th 303, 322-326,)

* PERB’s authority to annyl an ordinance or othef local rule whose substantive terms aie
inconsistent with the provisioﬁs, policies or purposes of the MMBA is not in cjuesti,on. (MMBA,
§§ 3507, subd. (a), 3509, subd., (); County of Amador (2013) PERB Decision No. 2318-M,

p.. 11; County of Imperial (2007) PERB Decision No, 191 6-M;.Cmmty gf Calaveras (2012)
'PERB Decis;ion No. 2252—M, pp. 4-5; International Bro therhood of Electrical Workers v. City of
Gridley (1983) 34 Cal.3d 191, 201-202 and n. 1_2..) Norin questioﬁ is PERB’S authority to order
~ an offending public agency to enact or amend an ordinance to remedy a procedurai violation of

~ the MMBA. (San Leandro Police Officers Assn v. City of San Leandro (1976) 55 Cal.App. 3d
553, 557-558; see also MMEA §§ 3509, subd. (b), 3510, subd. (a).) However, we have located

no authority holding that PERB’s remedlal authority includes the power to ovetturn a mummpal

A _ election,?®

The California Supreme Court has declared it “the duty of the courts” to “jealously
guard” the initiative,—referendum right (dssociated Home Builders, supra, 18 Cal.3d 582, 591,
emphasis added)-and the Attomey General has similarly opined that the judicial writ of quo
warranto.“may be an appropriate process” to :cha]lenge the validity of a voter-approved charter -

amendment allegedly placed on the ballot before exhaustion of the MMBA’s meet-and-confer

%% The issue was arguably raised but not squarely answered by the appellate court in
International Federation of Professianal & Technical Engineers, AFL-CIO v. Bunch (1995)
40 Cal. App 4th 670,
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requirements. (City of Bakérsfield (2012) 95 Ops.Cal Atty Gen. 31, et p. 3.) Indeed, there is
appellate authority holding that guo warranto is the exchusive means to nullify a voter-approved
charter amendment due to procedural irregularities, including a puﬁlic employer’s failure to
satisfy its meet-and-confer obligations under the MMBA. (International Assn. of Fire Fighters
v. City of Oakland (1985) 174 Cal.App.3d 687, 698l;‘ see also C’ity of Coronado v, Sexton (1 9§4)
227 Call App.2d 444, 451453 [dicta].) Ln Seal Beack, supra, 36 Cal3d at p. 595, the Attorney
General granted the réprésmtatives of city employees leave to sue the City of Seal Beach ih
quo warranto after the city’s votérs passed a citSI council-sponsored ballot measure that ﬁménded
| the city charter to ‘requi‘r'e summary dismigsal from employment of any employee who |
participated irl1 a strike. However, in Seal Beach, the appropriateness of ;guo warranto
proceedings to test the regularity of a voter-approved initiative was “not questioned” and
therefore not determined by the Coust. (Seal Beach, supra, at p. 595, fn. 3.)
In other cases, the Californis Supreme Court and the ‘Courts of Appeal have hgld that an
invalid statute or ordinmllce may also be challenged on constitutione'tl or statutory grounds by a
petition for writ of mundarﬁus or an action for declaratory relief resulting .in & judicial |
detén‘nination that the measure is invalid, (Fi riends of Sz?rra Madﬁ,m:pm, 25 Cal.4th 165, 192,
0. 17 [maﬁdamus] ; Walker v, Los Angeles Counﬁ' (1961) 55 Cal.2d 626, 637 [“The
interpretation of ordinances and statute;; are proper matters for declaratory relief.”]; Cftj: of
Burbankv. Bu}'bank~Glendale~Pasadena Az‘rpor:A'uthorz‘zy (2003) 113 Cal.App.4th 465, 482-483
[declaratory relief];hsele also Howard Jarvis Taxpayers Assn. v. City of San Diego (2004)
120 Cal.App.4th 374, 3',79;~ andeoyt v. Board of Civil ‘Se}'w'ce Com'rs of City of Los Angeles
(1942) 21 Cal.2d 399, 402 [holding Code of Civ..Préc. § 1060 authorizes declaratory relief t§

determine validity of city’s ordinance].) -
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Whatever the appropriate civil action for challenging and overturning the results of a
municipal election, statutory and decisional law refer only to the couris as the source of such
relief, either in the form ‘of a writ (Code Civ. Proc., §§ 803 [quo warfanto], 1085 [mandamus]) or
~ as an action for declaretory relief resulting in a judicial de‘termination as to the validity of the |
challenged statute or ordinance. (Code Civ. Prec., § 1060; Hoyt v. Board of Civil Service

Com'rs, Supm, 21 Cal.2d 399, 405-406.) Given the significance of the citizens’ initiative- ‘
'referendum process as “one of the most precious rights of our democratic process,” and the
Supreme Court’s declaration that it is “the duty of the courts to jealously guard this right”
(Associated Home Builders, supra, 18 Cal.3d 582, 591, emphasis added), we decline to insert
ourselves into the rnunicipal.electoral process or into disputes that properly belong in the
courts. (Cal Const., art. VI, § 1; McHugh v. Santa Monica Rent Control Bd., supra,

49 Cal.3d 348 374.) We therefore do not adopt that portion of the proposed decision
invalidating the results of the June 12, 2012 election in which the City’s electorate adopted
Proposition B.! wé emphasize, however, that the agency is not powerless' to order an effective
make-whole remedy in this case. | |

To eatisfy the compensatory aspect of PERB’s traditional remedy for an employer’s
unilateral change, we will direct the City to pay employees for all lost cempensation, including
but not limited to the value of lost pension benefits, resulting from the epaetment of

Proposition B, offset by the value of new benefits required from the City under Proposition B.

“! We are aware of no impediment to our consideration of a request for injunctive relief
prior to a proposed charter amendment is voted upon by the electorate, if a charging party has
alleged a prima facie violation of MMBA or another of our statutes and injunctive relief is
appropriate to preserve the status quo and PERB’s ability to order a remedy upon completion
of our administrative process. (Public Employment Relations Bd. v. Modesto City Schools
District (1982) 136 Cal.App.3d 881, 895-896; see also Widders v. Furchtenicht (2008)

167 Cal.App.4th 769, 780 [declaratory relief appropriate remedy before certification of
election results].)
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Such payments shall continue as long as Proposition B is in effe.;:t or until such time as _the
Unions and the City have mutually agreed otherwise. As with other monétary awards of back
pay and/or benefits, the dollgr amount shall be compounded with interest at the rate of seven (7) )
percent per annum.

To satisfy the restorative principle of PERB’s Atraditional' remedy and to vindicate the
au‘.thbrity of the Unions as 'the e;{clusive representatives of the City gmployees, we will direct the
City, at the Unions’ options, to join in and/or to reimburse the Unions for legal fees and costs for
bringing a quo warranto or other civil action aimed at overturning the municipal electorate’s
adoption of Proposition B. In other instances where a remedial measure is subject to the ’
jurisdiction of another tribunal, PERB has orderAed the offending party to join, initiate, or

: présecute such litigatiqn before that tribunal as may be necessary to restore the parties to their
respective positions before the unlawful conduct occurred énd make affected employees whole.
(Omnitrans (2009) PERB Decision No. 2030-M (Omnitrans), p. 33; County of San Joaguin
(Health Care Services) (2003) PERB Decision No. 1524-M (County of San Joaquin), pp. 2-3;
California Union of Safety Employees (Coelho) (1994) PERB Dec':.ision‘ No. 1032-S (Coelho),

p. 18; see also California Union of Safetj) Employees (Baima) (1993) PERB Decision No. 967.-'8,
p.4.) In Omnitrans, the Board ordered the reépondent to join an cmployee in pet_itionjng the
appropriate superior court to expunge all records related to the employee’s arrest and prosecution
for criminal trespass, which had been causéd by respondent’s unlawful denial of union access
rights. (Id. atp. 33.) Similarly, in Coelho, the Board ordered the respondent to withdraw a
citizen’s complaint filed with an administrative agency against an employee for an unlawful,
retaliatory purpose. (Id. at p. 18.)

PERB has also ordeted a respondent to reimburse the injured party for attorneys™ fees and

costs incurred for litigation before other tribunals when such litigation is necessary to fully
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remedy an unfair practice. In County of San Joaqui'n, supra, PERB Decision No. 1524-M, PERB
ordered a public employer to pay atforneys’ fees for an employee who had been forced to defend
himself in separate proceedings before a medical evaluation committee. The Board explained
that an award of attorneys’ fees was appropriéte; because the ethployer had initiated the
administrative complaint process against the employee for an unlawful, retaliatory purpose and
thﬁs the standard PERB remedy of restoring the pafties to their respective positions before the

- unlawful conduct éccurred and making affected employees whole required reimbursement of the
employéc’s losses caused by the employer’s unlawfuicondu’ct. (Ibid.)

Asa generél rule, a labor board should not place the cqﬁsequences of its own limitatibns
on injured parties or affected employées who appear before it and thereby allow an offending‘
respondent to benefit from its unlawful conduct. (M t.-Sa(z Antonio Community College Dist. v. |
Public Employment Relations Bd., s.upra, 210 Cal.App.3d 178, 190, citing NLRB v. J. H. Rutter-
Rex Mfg. Co. (1969) 396 U.S. 258, 265; Bertucc?'o v. Agricultural Labor Relations Bd. (1988)
202 Cal.AplfJ.Bd 1369, 1390-1391; International Union of Electrical, Radio & Machine Workers
v, NLRB (Tiidee Products) (D.C. C1r 1970) 426 F.2d 1243; see also City of Pasadena, supra,
PERB Order No.-Ad-406-M, pp. 13-14.)

As in Omnitrans and other cases where the Board lacked jurisdiction to effect a complete
make—wh>ole remedy directly, ordering the City, at the Unions’ option, to join and/or reimburse
legal fees and costs for litigation undertaken by the Unions to rescind the election approving
Proposition B, is necessary for the Unions to obtain complete relief froﬁx the City’s refusal to
meet and confer. Failure to include such an order Wodd undeﬁnine the Unions’ authority in the
‘eyes of the employees they represent, reward the City for its unlawful conduct, and subvert the
principle of bilateral dispute resolution that is at the core of the MMBA. (City of Pasadena,

supra, PERB Order No. Ad-406, p. 13.)
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The City and the Proponents argue that any restoraﬁve remedy in this case which would
result in overturning Proposition B is improper, because PERB caﬁnot regulate election law or |
decide “constitutional” questions. However, these argumenfs miss the point. As the above cases
illustrate, the fact that the Board has no authority to regulate matters within the jurisdiction of
another tribunal does not prevent it from ordering the offending party in an unfair practice case -
to initiate, pﬁrsue, withdraw and/or pay the costs of separate litigation before such tribunal,
whenever necessary to remedy unlawful conduct within PERB’s jurisdiction. (Omnitrans, supra,
PERB Decision No, 2030-M, p. 33; County of San Joaquin, supra, PERB Decision No. 1524-M, -
pp. 2-3.)

We express no opinion on.the merits of a petition for writ of mandate, quo warranto or

any other action or special proceeding the Unions may wish to pursue to obtain a. complete

restorative and make-whole remedy in this case. We simply order that tﬁe City, aé the offending
party, rather than the Unions and employees, bear the costs df pursuing complete relief in the
courts. Nor do we think that the remedial order outlined above would give the‘Unioné‘carte
blaﬁche to pursue frivolous litigation at thé City’s and ultimately the taxpayers’ eXpénse asa
way to punish the City. Frivolous or vexatious litigation before the courts is within the
competence and jurisdiction of the courts to remedy, if necessary. (Code Civ. Proc., §§ 1285,
425.16, 907, 1038; Cal. Rules of Court, rules 8.276, 8.544.) |

- Additionally, we do not agree with the City and the Prdp_onents that the ALJ’s proposed
remedy in this case, or any Board-ordered remedy, is necessarily defective because it adversely
affects persons who were not parties to these proceedings or over whom PERB has no
jurisdiction. it.is true, as the City and the Proponents point out, that t'hé statute only explicitly
authorizes PERB to order a remedy against an offending pafty. (MMBA, § 3509, subd. (a)

[incorporating by reference EERA, § 3541.5, subd. (c)].) However, the fact that third parties
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beyond the Board’s jurisdiction have beneﬁtted'by the unlawful conduct of a respondent in
unfair practice proceedings does not pteclude PERB from ordering the offending party to take
whatever steps mﬁy be i_lecessary to remedy its unlz.w‘vful conduct and effectua;ce the statute’s
policies and purposes, including actions that may indirectly affect third parties.
In Folsom-Cordova Unified School District (2004) PERB Decision No, 1712.('Folsam-
Cordova), PERB determined that a public school employer had entered into a contract with a
| private bus compény to provide transportation services for students wifhout providing the
| exclusive represgnéative,notioe and opportunity to barggin. Aé‘in other unilateral ch'mige cases,
the Board ordered its traditional restorativev and make-whole remedy, includiqg an order for the |
.school district to rescind its agreements with the private bus cdmpﬂny. There was no
| suggestion in Folsom«Cordova that the private bus company had acted unlawfully, that the
substantive terms of its agreement with the school district were unlawful, or even that it was
. subject to PERB’s jurisdiction. i\l‘ot only was -fhe‘private bus comi)any not a party to PERB’S
proceedings, but, as far as PERB was concerned, its only action was to exercise its
constitutio'nally-pfotectcd freedom to contract, (Cal, Const.,'art. L§1 Ex p&rte Drexel (1905)
147 Cal, 763,-764 [inalienable right té “liberty” includes freedotn of contract]; Ex parte Dickey
(1904) 144 Cal. 234, 235 [fna.lienab_le right to “property” inclu'des freedom to contract];
U.S. Const, amend. XIV, § 1; Board of Regents of State C.‘olfeges v, Rorﬁ (1972) 408 U.S. 564,
572 [liberty iritérest protected by due process clause includes freedom of contract].)
Ne.verthelf_:ss, as explained above, PERB’s powers and duties extend to édnﬂnistration of the
MMBA and California’s other public-sector labor relations statutes. Although the Bo.ard should
strive wherever possible to aVOid‘intBrpretillg those statutes in a manner.that conflicts with -
external law, we are not free to disregard that statutory responsibility, unless directed by the

Legislature or appellate authority to do so, even when the rights of third parties outside our
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jurisdiction may be affected by a Board-ordered remédy. (Cal.' Const., art 111, § 3.5; Lockyer v.
City and County of San ancisco, supra, | 33 Cal.4th 1055, 1094-1095.)

The remedy in Folsom-Cordova, including the Board's order to rescind existing
agreements with a third party not subject to PERB jurisciiction, is in accord with judicial
authority. In San Diego Adultl Educators v. Public Employment Relations Bd, (1990)

223 Cal.App,Sd 1 124, the Court of Appeal afﬁnnéd PERB’s decision that a public school
| employer had committed an unfair practice by contracting out the instruction of so-called
“minor” language courses and terminéting the employment of exclusively-represented teachers
vﬁ‘thout first bargaining with their representative. | The Court of App.éé.l afﬁnnec_l that part of the
Board’s order which directed the school district_to rescind its agreement with the éontrac';ing
en';ity and to reinstate the 1aid-~oi"f 'teﬁchcrs with back pay and benefits, (San Diego Adult
Educators, supra, at pp. 1135, 1137-1 138.) |

In light of PERB and judicial brecedent, we must reject the City’s and the Proponents’ .

argument that we la(;k jurisdiction to order our traditional restorative and make-whole remedy
o fo.r' the City’s unilateral change in this case,‘solely because it may adversely affecf the rights of

persons who were not parties to these proceedings and are outside the Board’s jurisdictioh.

4, Miscellaneous Issues in the City’s Exceptions and the Proponent’s Amicus Brief

Whether the Mayor’s Announcement and Pursuit of a Pension Reform Ballot Initiative
Constituted a Firm Decision to Change Policy on Negotiable Subjects

" As noted in the proposed decision, the City does not deny that it altered its established

policy affecting employee pension benefits™ without providing the Unions with notice or

“2 The City does not dispute that pension benefits are generally a negotiable subject
and, aside from its argument that the Mayor’s pension reform proposal was brought as a
citizens’ initiative, which we reject, it has offered no other reason why PERB should disregard
long-standing private and public-sector precedent treating pension benefits as negotiable,
(dllied Chemical and Alkali Workers of America, Local Union No. 1.v. Pittsburgh Plate Glass
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opportunity to meet and confer. In its Exception No. 9, the City argues that the ALJ erred in
detenn@ng that the Mﬁyor, by merely announcing his desire to pursue pension teform by
ihitiéti?e as a private‘ citizen, had made a ““determination of poiicy” within the n;eaning of the
MMBA and PERB decisional law, (City Exceptions, p. 3.) Elsewhere in this decision we
address the City’s related argument that Sanders was acting as a “pﬁvate citizen” rather than an
agent of the City when he announced his objective for pension reform. Here, it is sufficient to
note that the City misstates PERB precedént regarding unil;ter_al changes, by asserting, among
‘othcr things, that a change in policy affecting negbtiaﬁle subjects must .have been “implemented
before the employer notified the union and gave the union the opportumty to request
negotlatlons » (City Exceptions, p. 3, emphasis added )

An employer commits an unlawflll unilateral change when it: (1) takes action to change
a policy, (25 affecting a matter wiﬂﬂn the scope of representation; (3) and having a ggneralized
effect or continuing iml;act upon terms and conditions of employmeit; (4) without prow}iding,
notice or opportunity to meet and confei' or completing its duty to bargain with the union through
iﬁlpasse ot agjrecment'. (County of Santa Clara, suprd, PERB Decision No. 2321-M, pp. 21-22;
Pasadena Area Com'munip) College District (2015) PERB Decision No..2444, pp. 11-12.) As
we .observed in City of Sacramento (2013) PERB Decision No. 2351-M, the alleged violation
or‘:ours' on the date when the employer made a ﬁrm decision to change the policy, even if the
- change itself is not scheduléd to take effect until a Idter date or never takes effect. (Id, at p. 27, '7

citing dnaheim Union High School District (1982) PERB Decision No. 201; Eureka City School

Co. (1971) 404 U.S. 157, County of Sacramento (2009) PERB Decision No. 2045-M, pp. 2-3; -
© County of Sacramento (2008) PERB Decision No. 1943-M, pp. 11-12; Madera Unified School
District (2007) PERB Decision No. 1907, p. 2; Temple City Unified School District (1989)
PERB Decision No. 782, pp. 11-13; Temple City Unified School District (1990) PERB
Decision No. 814, p. 10; Clovis Unified School District (2002) PERB Decision No, 1504

(Clovis), pp. 17-18; Palo Verde Unified School District (1983) PERB Decision No. 321, p. 8,
fn. 3.) o .
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District (1992) PERB Decision No. 955, Clovis, supra, PERB Decision No. 1504.) Thus, “[an
employer violate;: its duty'to bargain in good faith when it fails to afford the employees’
representative reasonable advance hotice and an opportunity to bargain before reaching a firm
decision to establish or change a ﬁo]icy within the s@pe of representation, or before
implementi;ig a new or chaﬁged poiicy not within the scope of representation but having a
f'oreseeéble effect on matters within the séope of representation.” (Id. at p. 28, emphasis added.)

Among the authorities discussed in ("L’iqv of Sacramento, supra, PERB Decision
No. 2351-M, was Clovis, in which an etaployer sought to avoid paying employer contributions
to the federal Social Security program by organizing an election in which employees could |
de';ermine, by majority vote, whether to opt-out ,O'f the program. After cotn_\‘xening’several
meetings with employeeé to disc{u's.s the benefits of opting-out, the employer conducted the
élection,' but then took no furthér steps tq change its own, or the employees’ Sociai Security-

| cbntribﬁtions, pending 'res'olliltion of an unfair pracﬁée charge filed by the employees’

repfesentati\{e. Significantly, the Clovis Board rejegted the employer’s defense that, even
though a majority of employeés had Vote‘d to opt-out of Social._Securify, it had takef.x no action
to implement the proposed changes in employee benefits and had therefore nevér
con.summated a unilateral latefal change in‘poli_cy. (C’lovi.s‘, supra, PERB Decision No, 1504,
pp. 19-23.) Clovis dqponstrates that, even if an empl‘oyef does not imﬁlement a chaﬁge in
poliéy, if its conduct indicates a “clear intent” tb pursue éx change in negotiable matters withput
proyiding the representative with prior notjce.and opportunity to bargain, it has satisfied the
criterion of making a éhange in policy under PﬁRB’s test for a unilateral chﬁnge. (Ibid.)

The City zﬂso meakes mﬁch of the fact that some of the details of the pensiqn refoﬁn
initiative championed by Sanders changed between the Mayor’s November 2010 press

conference and the compromise reached in April 2011 with DeMaio and the citizens groups,
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It argues that the CPRI unveiled' in April 2011 was “markedly different” from the Mayor’s
initial proposal and that the Mayof’s contribution to and support for the compromise .language'
“do[] not make [the initiative] his, or the City;s, detetmination of policy nor the
- implementation of a policy’detennination of the Mayor.” .(City Exceptions, p. 26.) We
) disagree. | | |

- The determinative facts in this case are not how much the Mayor was compelled to
compromise to pursue his objective of p’enSion reform or whether the compromise language
ultimately agreed upon more closely resembled the Maydr’s Novemhsr 2010 proposal or that
mlttally champ1 oned by other City offici als or interest groups.” Rather, the 31gn1ﬁcant facts in
the ALJ’s analysis and in our estlmatlon as well are as follows The Mayor s November 2010
press conference and other conduct 1ndlcated a clear intent or firm decision to sponsor and .
support a voter initiative to “permanently fix” the problem of “unsustainable” pension costs by,
among other things; phasing out the City’s defined benefit plan with a defined contribution plan |
for all new hires, except police and firefighters. The Mayor admitted it was his decision to purse
the pension refofm objectives through a citizens’ initiative, a dedsion which Sanders believed |
absalved the City of any meet-aﬁd-confer obligations. (R.T. Vol._II, p. 46.) After several weeks
of negotiations, the Mayor reached a compromise prOpoSal with DeMaio and his supporters, h
which, if z;pproved by voters, woul‘d replace the Cit};'s defined ﬁeneﬁt plan with a defined
conttibution plan for new hires represented by the Unions, Despite some change, the essence of
the Mayor’s initial proposal and Proposition B affecteftl negotiable subjects in the same manner |
and, to the extent the two proposals differed, if was in response to pressures by other City
officials and 'ir’l'te'rest groups and not'the result of meéting and conferring with thé employees’

representatives.
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Continuity Bet'ween the Mayor’s Initial Pension Reform Proposal and Propoéition B

In the altema;cive, the City argues inbExcepti»on No. 3, that the ALJ erroneously confused.
and cof:ﬂated the Mayor’s ideas of pension reform with tho.se supported by the citizen groups
who sponsored Proposition B, The City thus éo’n’t‘cn_ds that PERB may not iinput_e liability to
the City for the passage of ‘Proposition B because it bears no relationship to the pension reform
measure proposed by the Mayor in November 2010. According to this line of argumént, even
assuming the Mayor announced a change in policy, the pc.>1icy change that eventually resulted
was dramatically different and, moreover, attribytable :to the efforts of flomgovemmentaf
actors, such that no liability should exist. We disagree,

The essence of the Mayor’s plaI; to “pennaneptly fix” the pfoblem of “unsustainable”
peﬁsi’on’costs was to replace the City’s defined beneﬁf plan with a 401(k)~§tyle defined
contribution plan for all néﬁ hires, ‘excef)t safety employees (poiice, firefighters and lifegnards),

His ixﬁtial p‘lali, like fhat of Councilmember DeMaio’s éo-called raa&map Jor ?‘-EC.OVQI‘J!" plan,

* included other features as well, but both plansbwould implement a'deﬁried contributioﬁ plan for
| new hires, Ofﬁmals of the Lincoln Club, the San Diego Taxpayers Assocnatlon, the Chamber of
Commerce and other business and special intetest groups cnt1c:1zed the Mayor’s s propo sal ag
msufﬁclently “tough.” These same individuals and groups also informed the Mayor and DeMaio
that they would not fund and support two competing méasures and that they were prepared to

move fc;rward on the DeMaio proposal with or without the Mayor. Nevertheless, no signatures
wete gathered for several weeks and both campaigns were effectively put on hold while Sénders, 7
DeMaio and others attempted to negotiate a compromise that would result in one measure to be
placed before the voters. Aﬂelf weeks of negotiatibns, tile two sides agreed on the langnage of

the CPRI, which Sanders continued to portray as Als proposal,
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These undisputed facts un;iennine the City’s arguments that Proposition B traces its roots
only to the DeMaio plan but not to the Mayor’s plan. The actual languaée ofAProposition B waé
not drafted, and coﬁsequently no signatures were gathered, until aﬁer'the Mayor and DeMaio
camps had reached a mmproﬁﬁse. While the resulting language lwas not identical to either the
' Mayor’s or the DeMaio plan, both sides were sufficiently satisfied with the compromise that they
threw their support behind the initiative. Although he described the negotiations as “tough,”
Sanders adﬁlitted that he “got many things [ﬁe] waﬁted” st a result ;)f the éompromise |
language. He was an enthusiastic sﬁpporter of fhe CPRI as thé signature-gathering campaign
got uﬁderway. (R.T. Vol. TL, pp. 188-189.) Indeéd, Sanders financed and éndorsed signature-
gathering efforts and hg fold representatives of the City’s firefighters that he had raised
approximately $100,000 in support of the initiative. (R.T. Voi. I, p. 189.)

“ Even at the fo@ative stages, before the laﬁguage of Prop'osition' B had been hammered
out, the Linéoln Club and others cohsidered Sanders’ participation in thg discﬁssion imporiant |
enough thth meetings were scheduled, danoéll‘ed and re-scheduled to accotmﬁodate his schedule;
(CP Ex, 35; R.T. Vol. IL, p. 26,) While the Chamber of Commerc':e and other Special interest
groups who initially supported the DeMzﬁb proposal fold the Mayor that they would only back
one ballot initiative, and that they were prepared to move forward with the DeMaio proposal
éven without the Mayor, that does not expléin why they placed the campaign on hold for several
;FVeekS to allow for 2 compromise Between Sanders and DeMaio. The Mayor's Aparticipationn and
sﬁppoﬁ.were apparently important. eﬁough to thg initiative’s success that even the advocates of
the DeMaio proposals were willing to wait and to accept language deemed less “tough,” if it
meant having the Mayof’s public support for the initiative, |

| Fojr the purpose of PERB's unilateral change analysis, the relevant inquiry is not whether

Sanders achieved all of his political objectives througﬁ the compromise language of
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.Proposition B but whether h‘e, as the City’s designated representatiye in collective bargaining,
reached a firm decision to change City policy and whether he and other City ofﬂci‘als and
employees took concrete steps ‘toward itnplementing the new .IJOHC'}’. (City of Sacramento, supra,

PERB Decision No. 2351-M, p. 2’7 , and authorities cited thereinL) Thé record éimply supports the
| ALJ’s :ﬁndingé that Sanders and qthgr persons acting on behalf of the City took concrete steps
towﬁrd implementing the Mayor’s policy objective, as.announced in Sanders’ State of the City
speech and eisewhere, of altering employee pension benefits.

Whether the City’s Ministerial Duty to Place Proposition B on the Ballot Bviscerates
any Duty to Bargain over the Mavor’s Policy Decision or Alternative Ballot Measures

. The Proponents contehd that the proposed decision fails to roveal what options the farties
| could have discussed in any meet-and—cénfer,process, though they acknowledge in the following
séntence. the ALJ’s obsefvation that the City Council could have placedv a compéting measure on
the ballot.?? Tﬁey also argue that the Unions waived any right to meeting and conferring by
failing to allege in any of the unfair practicé charges tﬁat they tﬁade any proposai for a |
compétiﬁg measure or for.any other course of action, We reject this argument.'

Following well-settled private—sec'.tolr pljecedent,'PERB has long held that the employees’
representati'ye is not c;bligatqd to make proposals or eve};r'to request bargaining, when the
émploycr has already reached a firm decision to change policy and does not Waver ﬁclntn that

' decision. (State of California CDepaftment of Vgtérbns Affairs) (2010) PERB Decision

No. 2110-8, pp. 5-6; see also S & I Trmsporiatiqn,, Inc (1993) 311 NLRB 1388, 1389;

% Indeed, the City Council has previously taken this course of action. (See Howard
Jarvis Taxpayers Assn, v. City of San Diego, supra, 120 Cal.App.4th 374 [where Council
. disapproved of ballot measure known as Proposition E to require super majority vote to

approve tax increases, it placed on the ballot competing measure, Proposition F, which would
require a super majority vote to approve Proposition E].)
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Ciba-Gelgy Pharm. Div. (1982) 264 NRLB 1013, 10 }7; Rofl & Hold Warehouse & Distributian
Corp. (1997) 325 NLRB 41, affd, (7th Cir. 1998) 162 R.3d 513, 519:520.)

- The proposed decision found that the Unions did not demand to bargain over
Proposition B per se but over the Mayor’s policy decision to alter efnplque pension benefits,
' 'inciuding the contents of his proposed ballot measyre to reform empleyee pensions. (Proposed
Dec., pp. 27, 47-48,) As noted in.the probosed &ecision, even accepting the City’s
characterization of Proposition B as a purely Citiz'etis’ initiative, the Unions’ demands also
contemplated the possibility of bargaining over an alternative or compeﬁng measure on the .
subje;:t.' (ld. at p. 48, fn. 19.) In any event, 'ghé City’s steadfast refusal to respond to the Unions’
requests consummated.the Mayor’s poliéy decision to réform pénsion benefits and thereb'y'alter
teﬂns and conditions of employment. As discussed above, in the face of a fait accompli, it wbiﬂd
make little sense to reqﬁim aunion to engage in the idle act of making proposals ordemanding
bargaining over a decision that had already been reached and announced to employeeslas' a
fcﬁt accompli. (City of Sacramento, sup}a, PERB Decision No, 2351-M, p. 33; Couniy bf
Santa Clara, supra, PERB Decision No. 2321-M, pp. 28-29.) |

Whether the ALJ Erred in Considering a 2008 City Attorney Opinion Which the City
- Now Claims to Have Repudiated ' -

The City’s Exception No.‘ 4 contends that the ALJ piac‘ed great emphasis on a
| Memorandum of Law authored in 2008 by former City Attorney Aguirre but that the Aguirie
’Memo had no proper place in the ALJ’s analysis because, among other things, ﬁm Memofs-‘
reasoning and conclusions we.':re‘wong;and because the current City Attorney and the Mayor
gave no credence to the- Agum'e Memo. We disagree. |

The Aguirre Memo acknowledgcd that the Mayor has the same rights as any other citizen -
with respect to elections and ballot measures, and that he may, as a private citizen, initiate or

sponsor a voter petition dr1ve to achieve hls ann of retirement reform, However, Aguirre also
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noted, that “such sponsorship would legally be considered as acting with apparent governmental
authority because of his position‘ as Mayor, and his tfight and respensihility under the Strong
Mayor Charter provisiohs to represent the City regerding labor issues and negotiations, fir.lcluding
empioyee pehsions.” According to Aguirte, because the Mayor would be acﬁng with apparent
authority when sponsoring a voter petition, “the City would have the sa'me‘meqt and ca’hfer
obligations with its upions as .[where the l\;Iayor proposed a baith measure to the unions
directly en behalf of the City].” (Proposed Dec., p. 12, exhphasis added.)

A subsequent memorandL of January 26, 2009, authored by Aguirre’s successer
Goldsmith did not specifically address City-sponsored eharter initiatives. (Proposed Dec.,

p. 13..) Moreover, the Aguirre Memo remained published on the City’s website, even after
Goldsmith igsaed his memo. Thus, it is doubtful whether the City repudiated the legal 'anaiysis :
get forth.in Aguitre’s Memo, as it now claims,. at least on the issue ot“ the Mayor’s status as an
agenf of fhe City when supportihg a private citizens’ ihitiatiw for pension reform.

Whether the City hae gince reptidi’ate;i the June 19, 2068, legal 0pir1ien of its former City
Attorney is of no more consequence here than the Mayor’s testime_ny that he did not recall the
relevant portion of the ﬁemormdum stating that meeting and cenferring with the Unions would
be required before finalizing language to place on the ballot** The.central legal issne befere the
ALJ was whether the City had unlawfull}} refused to meet and confer over negotiable matters —

whether, under colot of his office, the Mayor had made and publicly announced apolicy

1t is likewise 1rre1evant whether, as the C1ty argues, the Umons successful
prosecution of & previous unfair practice charge in City of San Diego (Office of the City
Attorney) (2010) PERB Decisian No, 2103-M for Aguitre’s unlawful direct communications
with exclusively-represented employees demonstrates that they “had nothing but contempt for
Aguirre’s legal views, especially as to the MMBA,” (Emphasis omitted.) What is at issue in
this case is whether the City violated the MMBA by making a firm decision to change policy
affecting negotiable matters without affording the Unions notice or opportunity to meet and

confer, not whether the City did so with mahce aforethoug.ht or knowledge that it was v101at1ng
the MMBA., .
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determination to pursue pension reform without ﬁrst giving notice and opportunity to the vaﬁous
representatives of City employees to meet and confer over pensibn reform. Following the U.S. “
Supreme Court’s position in NLRB v. Katz (1962) 369 U.S. 736, Califomia courts have adopted
the private-sector view that unilateral action affecting m;mdatory subjects of barga;ining
constitutes a per se violation of the MMBA for which no showing of bad faith or unlawful intent
is necessary. (Fernon Fire Fz'ghiers v. City of Vernon, supra, 107 Cal.App.3d 48.02, 824, citing
Katz, International Assn. oj" Fire Fightérs Union v. City of Pleaéanton, supra, 56 CaLApp.}d
'959, 96’7=968; see also Fresno County In-Home Supportive Serviﬁes Public Authoﬁty (2015) |
PERB Decision No. 2418-M, p. 15.) Because imlawful‘intent is not a r;aquiremenf for proﬁng a
u_n-ifaterai change, what is at issue here is not the City’s repudjation or the Mayor’s inability to
recali a legal opinion of its former City Attomqy, but the soundness of the legal reaso:ning
included in th.at‘ opinion. |
‘On that poi’nf, we agree with the ALI’s determination that the Aguirre Memo accurafgly |

describes the City’!s duty to bargain under the MMBA by noting that the Mayor -“has ostensible
or apparent authority ‘to negotiate u{it‘h the emplayee labor organizations over any ballot measure
he sponsors or 'initiates,l including a voter-initiative,” and that the City “W(;Uld have the same
'meeﬁ-and-con-i'er obli gations with its unipns over a'votef-initiaﬁQe sponsored by the Mayor as
with any City proposal implicating wages, hours, or othér 'tgnns and conditions of employment.”
Council Policy 300-0"6 (the City’s local labor relations policy) defines the labor relations
authority of the “City” as including “the City Council or any duly éuthorized City
representativé,” which, as the ALJ noted, includes the Mayor, particularly under the Strong
~ Mayor forim of government which recognizes the Mayor’s authority as the City’s spokesperson
in labor negotiations to negotiate on behalf of the City over his ballot proposals to amend, the

chatter. (Proposed Dec,, p. 12.): Thus, regardless of whether Aguirre’s Memo sutyives as a
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| statement of City policy, o’;her City 'policies as well as the policies and purposes of the MMBA.
make the City liable for the conduct of the Mayor in labor relations mattets, including his |
;‘announcement that ile would pursue a citizens’ initiative to achieve pension reform and theréby '
“permanéntly fix” the City’s problem of “unsustainable” pension costs.
The Aguirré Memo is relevant to the extent the City Council was on notice that the
M;tyor’é public support for a pension reform ballot initiative, including one ostensibly brought
“by private citizens, would implicdte a meet-and-confer requirement. Despite this knowledge, the
City Council failed to exercise any supervision over the Mayor in this regard and thus it was
- entitely appropriate for the ALJ t6 éonclude tflat the City Council at least impliedly ratiﬁe(i the

Mayor’s conduct,

Whether “Tmposing” a Meet-and-Confer Requirement Serves a Legitimate Policy
Objective . v , _ :

Proponents also contend that the proposed decision presents no “real” policy argument
for why the MMBA should apply to & citizen-sponsored measure pre-election. However, the
ALJ did not conclude that the MMBA requires a public agency to meet and coﬁfer regarding
every citizen’s initiative. Rather,'he conclucied that, under the City’s Strong Mayo‘rA form of
governancc,_its Mayor acted as an agent of tﬂe City when announcing and pursuing the pﬂnsion

| reform ballot initiative, and that the Ci-ty cannot exploit the tension between the MMBA an'_d the
* initiative process to evade its meet-and-confer obligations. The policy é:fgumen_t underlying the
proposed decision is thus the same Aonel set f;oI’ch in some of the authorities cited by the
Proponents, particularly tﬁe Suﬁreme Couﬁ’s Seal Beach decision, but also the Supreme Court’s
Voters for Respbnsz’ble Retirement decision, Which is discussed at length by the ALT,

The Unions were involved in n_égotiations for sucqes}sor MOUS and in separate
negotiations over retiree health benéﬁts in which they gave up substantial concessions. As

pointed out in the proposed decision, for the City’s elected officials, and particularly the Mayor
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as the chief labor relations official, to use the dual authority Qf the City Council and the
ele?torate to obtain additional cqncessions on top of those already surréndered by the Unions
on these same subjects raises questions about what incentive the Unions have to agree to
anything. Or, in the' words of the Supreme Couft, “If the bargaining process and ultimate
' ratificétion of the fruits of this dispute resolutioﬁ prdcedure by the governing agency is to have
its purpose fulfilled, then the decision of the governing body to appfovc the MOU must be
binding and not subject tb the uncertﬁinty of referendum.” (Voters for Responsible Retirement, .
. supra, 8 Cal.4th at p. 782, citing Glendale City Employeeq;*"Assn., Inc. v, City of Glendale
(1975) 15 Cal.3d 328, 336.) |

CONCLUSION

For the reasons set forth aBove, and except as otherwise noted, we affirm the ALJ’s
findings and conclusions, and W.,e‘adopt the proposed decision, including the proposed remedy,
éXcept as modified.

ORDER

Upon the foregoing findings of fact and cdnclusidns of law, and the gntire reéord in this
case, it has been found that the City kof San Diego (City) violated the Meyers-Milias-Brown
Act (MMBA) and PERB regulations. The City breéched its duty to meet and confer in good
faith with the San Diego Municipal Employees Associéltion, the Deputy City,Attorﬁeys
Association of San Diego, the Axnerican Federation of State, County and Municipgl |
Employees, AFL-CIO, Local 127, and the San biego City Firefighters Association, Local 145
(collectively, Unions) in violation of Government Code section 3505 and Public Employment
Relations Board (PERB or Board) Regulation 32603(c) (Cal. Code of Regs., tit. 8,

§ 31001 et seq.) when it failed and refused to meet and confer over the Mayor’s proposal for
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pension reform. By this conduct, the City also interfered with the right of City employees to
participate in the activities of an employee organization of their own choosing, in violation of
~ Government Code section 3506 and PERB Regulation 32663(;1), and denied the Unions their
right to represent employees in their.émployment relations with a public agency, in violation of
Government Code Asect'ion 3503 and PERB Regulation 32603(b). |
Pursuant té section 3509, subdivision (a) of the Government Code, it hereby is
ORDERED that the Cit-y, its governing board and its represc;ntatiyes shall:
A, CEASEAND DESIST FROM: |
1. ‘Refusing to meet and confer with the Unions before adopting ballot
measures affecting employee pension benefits and other negotiable sul;jécts.
2. Interfering with bargaining unit members’ right to parti¢ipate in the
activitiés of an erhploy_ee organization of their.own choosing.
3. Denying the Unions their right to represent employees in their -
employment relations with the City.

'B.  TAKE THE FOLLOWING AFFIRMATIVE ACTIONS DESIGNED TO
EFFECTUATE THE POLICIES OF THE MMBA:

1. Upon request, meet and confer with the Unions before adopting ballot -
measures affecting employee pension benefits and/or other negotiable subjects.
2 Upon _r’equest by the Unions, join in and/or reimburéé the Unions’
_res;sonable attorneys’ fees and costs for‘ litigation undertaken 't(_) rescind the provisions of
Proposition B adopted by the City, aﬁd td rest;)re the prior status quo as i‘t existed before the

adoption of Proposition B.
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3.  Make current and former bargaining-unit emplOyeés whole for the value
of any and all lost compensation, including but not limited to pension benefits, offset by the
value of new benefits required from the City under Proposition B, plus interest at the rate of
seven (7) percent per annum uhtil Proposition B is no longer in effect or until the City and the
Unions agree otherwise. |

4, ~ Within ten (10) workdays of the sefvice of a final decision in this matter,
post at all work locations in the City, where notices to employees customarily ére posted,
copies of the Notice attached hereto as an Appendix. In addition to physical posting of paper
notices, the Notice shall be posted by electronic message, intranct,‘ internet site, and other
electronic means customarily used by the CitSf to communicate with employees reprQSented by
the Unions. The Notice must be signed by an authorized agenf of the City, indicating that the
City will comply with the terms of this Order. Such posting.shall be maintained for a period of
thirty (30) consecutive workdays. Reasonable steps sﬁall be taken to ensuré that the Novtice‘ is
not reduced in size, altered, defaced or covered with any other material.

5 Wi'thin thirty (30) workdays of service of a final decision 111 this matter,
notify the Geﬁeral Counsel of PERB, or his or her designee, in writing of the steps taken to
comply with the terms of this Order. Continue to report in writing to the Generél Counsel, or
his or her designee, periodically thereafter as directed. All reports regardiﬁg complianc.e with

this Order shall be served concurrently on the Unions,

Members Huguenin and Winslow joined in this Decision.
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APPENDIX :
NOTICE TO EMPLOYEES
POSTED BY ORDER OF THE
PUBLIC EMPLOYMENT RELATIONS BOARD
' An Agency of the State of California

After a hearing in Unfair Practice Case Nos. LA-CE-746-M, San Diego Municipal
Employees Organization v. City of San Diego; LA-CE-752-M, Deputy City Attorneys
Association of San Diego v. City of San Diego; LA-CE-755-M, American Federation of
State, County and Municipal Employees, AFL-CIO, Local 127 v. City of San Diego; and
LA-CE-758-M, San Diego City Firefighters Association, Local 145 v. City of San Diego,
in which the parties had the right to participate, it has been found that that the City of
San Diego (City) violated the Meyers-Milias-Brown Act (MMBA) and Public Employment
Relations Board (PERB) regulations (Cal. Code of Regs., tit. 8, § 31001 et seq.). The City
breached its duty to meet and confer in good faith with the San Diego Municipal Employees
Association, the Deputy City Attorneys Association of San Diego, the American Federation of
State, County and Municipal Employees, AFL-CIO, Local 127, and the San Diego City
Firefighters Association, Local 145 (collectively, Unions) in violation of Government Code
section 3505 and PERB Regulation 32603(c) when it failed and refused to meet and confer
over the Mayor’s proposal for pension reform. By this conduct, the City also interfered with
the right of City employees to participate in the activities of an employee organization of their
own choosing, in violation of Government Code section 3506 and PERB Regulation 32603(a),

_and denied the Unions their right to represent employees in their employment relations with a
public agency, in violation of Government Code section 3503 and PERB Regulation 32603(b).

Asa result of this conduct, we have been ordered to post this Notice and we will:

A.  CEASE AND DESIST FROM:

1. Refusing to meet and confer with the Unions before adopting ballot
measures affecting employee pension beneﬁts and other negotiable subjects.

2. Interfering with bargaining unit members’ right to participate in the
activities of an employee organizatien of their own choosing.

3. Denying the Unions their right to represent employees in their
employment relations with the City..

B. TAKE THE FOLLOWING AFFIRMATIVE ACTIONS DESIGNED TO
' EFFECTUATE THE POLICIES OF THE MMBA:

1, Upon request, meet and confer with the Unions before adopting ballot
measures affecting employee pension benefits and/or other negotiable subjects.

2. Upon request by the Unions, join in and/or reimburse the Unions’
reasonable attorneys’ fees and costs for litigation undertaken to rescind the provisions of
Proposition B adopted by the City, and to restore the prior status quo as it existed before the
adoption of Proposition B.



3. . Make current and former bargaining-unit employees whole for the value
of any and all lost compensation, including but not limited to pension benefits, offset by the
value of new benefits required from the City under Proposition B, plus interest at the rate of
seven (7) percent per annum until Proposmon B is no longer in effect or until the City and the
Unions agree otherwise. :

Dated: CITY OF SAN DIEGO

By:

Authorized Agent

THIS IS AN OFFICIAL NOTICE. IT MUST REMAIN POSTED FOR AT LEAST THIRTY
(30) CONSECUTIVE WORKDAYS FROM THE DATE OF POSTING AND MUST NOT BE-
REDUCED IN SIZE, DEFACED, ALTERED OR COVERED WITH ANY OTHER
MATERIAL.



- STATE OF CALIFORNIA
PUBLIC EMPLOYMENT RELATIONS BOARD

SAN DIEGO MUNICIPAL EMPLOYEES
ASSOCIAT ION,

Charging Party,
. .
CITY OF SAN DIEGO,

Respondent,

DEPUTY, CITY ATTORNEYS ASSOCIATION
OF SAN DIEGO,

Charging Party,
. _
- CITY OF SANDIEGO,

Respondent.

AMERICAN FEDERATION OF STATE,
.. COUNTY AND MUNICIP AL EMPLOYEES,
AFL-CIO, LOCAL 127,

Charging Party, '
Y.
CITY OF SAN DIEGO,
Respondent,

~ BAN DIEGO CITY FIREFIGHTERS LOCAL 145,

‘Charging Party,
- Y.
CITY OF SAN DIEGO,

Respondent,

' UNFAIR PRACTICE

CASE.NO, LA-CE-746-M

PROPOSED DECISION
(Febraary 11, 2013)

UNFAIR PRACTICE
CASE NO. LA-CE-752-M

UNFAIR FRACTICE .
CASE NO. LA-CE-755-M

UNFAIR PRACTICE
CASENO. LA-CE-758-M




Appearances: Smith, Steiner, Vanderpool & Wax by Ann M. Smith, Attorney, for San Diego
Municipal Employees Association; Olins, Riviere, Coates & Bagula by Adam Chaikin,
Attorney, for Deputy City Attorneys Association of San Diego; Rothner, Segall & Greenstone
by Constance Hsiao, Attorney, for American Federation of State, County and Municipal
Employees, AFL-CIO Local 127; Smith, Steiner, Vanderpool & Wax by Fern M. Steiner,
Attorney, for San Diego City Flreﬁghters Local 145 Donald R. Worley, Assistant City

Attorney, and Renne, Sloan Holtzman & Sakai by Tnmothy G. Yeung, Attorney, for City of
San Diego.

_ Before Donn Ginoza, Administrative Law Judge.

The Mayor of the City of San Diego announced in Noyember 2010 that he would
pursun an amennment to the City Charter to reduce pens‘ion benefits for City employees,
Elimination of the defined benefit plan for new ﬁires and its replacement with a defined
contribution plnn was the ke? feature of his proposal, Previously in his role as the'City’s chief

. negotiator, the Mayor had negotiaten to achieve pension reforms with the City’s unjons, some
in confiection with proposed ballot initiatives he had developed. On 'nhis occagion the Mayor
chose .to pursue a citizens’ initiative measure rather than invoke the City Council’s antnoﬁty to
place .his plan on the ballot because he doubted the Council’s Willingness' to agree with him
and because he soughf to avoid conéessions to the .unions, Aftnr achieving a compromise
between the 1anguage of his proposed ballot measure and that of a City Councilmember’s

| competing reform plan, the Mayor announced io the public that the proposal would be carrled
forward as a citizens’ initiative. The measure prevalled at the Jnne 2012 election. The
question presented here is whéther the City violated 1ts statntory obligations by failing to meet
and confer with its ynions over this proposal for pension reform. |

| PROCEDURAL HISTORY
Four unfan' practice charges containing sumlar allegations were filed by the unions

against the City of San Diego (City) ,under the Meyers-Milias-Brown Act (MMBA or A’ct).1

' The MMBA is codified at Government Code section 3500 et seq. Hereafter all
statutory references are to the Government Code unless otherwise indicated.
2 .



The San Diego Muni'cipal Employees Association (SDMEA), the Depﬁty City Attorneys
Association of San Diego (DCAA), the American Federation of State, County and Municipal
.Employees, AFL-CIO, Local 127 (AFS CME), and the San Diego City Fii’eﬁghters Local 145 -
. (Firefighters) filed their unfair practice charges on Febfuary 1, February 15, February é4, and |
lMa‘rch 5,2012, ras.per;‘tive]y,2 | |
The Office of tfle General Counsel of the Public Employment Rélations Board (PERB

or Board) issued a complaint in each of the four guées on Félpmary 10, Maréh 2, March 16, and
March 28, 2012, fespeuii_'ély. The complaints allege that the Ciiy’s Maybr co-guthored,
developed, Sponsored, promoted, fuhded, and implerhehted a pension reform initiative, while
fefusing to meet and.confer with the unions regarding the initiative’s provisid_ns.a This condi;ét
' is alleged t6 violate sections 3503, 3505, and 3506 of the Act and PERB Regulation 32603(), . .
(b), and (c).4

‘ SDMEA requested that PERB seek injunctive relief to prevent the measure from
being placed on the ballot. On Febmary 14,2012, PERB filed a complaint seekmg injunctive
relief in superior court. The superior court demed the request. On February 21, 2012, after
PERB had scheduled a formal hearing as to SDMEA’s complaint, the City ﬁled a Cross-
complaint to PERB’s superior court action, seeking orders staying the administrative hearing
and quashing subpoenas that had issued. The superior court granted the stay, rejecting
PERB’s claim of initial jurisdiction over unfair practices. PERB’s hearing dates for the
SDMEA case were vacated. On April 11, 2012, SDMEA filed a petition for writ of mandate
in the Court of Appeal challenging the stay (Case No. D061724). On June 19, 2012, the Court
of Appeal granted the writ. (San Diego Mumc:pal Employees Assn. v. Superior Court (2012) -
206 Cal.4th 1447.) The City filed subsequent writ and review petitions seeking to overturn the
Court of Appeal order and to stay the PERB proceedmgs These petitions were denied.

3 The complaint in AFSCME’s case contained the additional allegatlon that the City
unilaterally repudiated a provision of the parties’ negotiated agreement that the City would not
pursue a charter amendment concerning retirement benefits, On .Tuly 31, 2012, AFSCME
withdrew this allegation with prejudice.

% PERB Regulations are codified at California Cods of Regulanons title 8,
' section 31001 et seq.

3



On March 2, March 22, April 4, and April 18, 2012, as to the four cases respectively,
the City filed answers to the complaints, denying the material allegations and raising |
affirmative defenses.

On March 2, ‘2012, the City filed a motion to disqualify PERB from adjudicating
SDMEA’s unfair practice complaint based on blas On March 22, 2012, the motion was
denied. ‘ | |

On Match 6, March 13, and June 21 respectwely, DCAA, AFSCME and the
Fu‘eﬁghters filed motions to consolidate their cases with the SDMEA case. On June 29,2012,
the motions were granted. .

| On Mﬁrch 22, March 13, and March 28, 2012, respectively, the City filed fnotioﬁs to
disqualify PERB from adjudicating the DCAA, AFSCME and ;Eireﬁghters complaints based on
bias. On May 17 2012, these motions were denied. o ' |

On March 23, 2012, the City filed a motion to dismiss the SMDEA complamt On
Tuly 5, 2012, the motion was denied.

On July 6, 2012 the Cxty filed a consolidated motion to dismiss the complaints. On
_ vJuly 12,2012, the motlon was demed

'On July 17, 18, 20, and 23, 2012, a formal hearing was conductéd in Glendale.

On October 19, 2012, the ﬁmtter was submitted for decision after the filing of post-
hearin.g briefs,

FINDINGS OF FACT |

The City i3 u charter city with a population of 1.3 million, the ninth largest city in the
nation, The City Council consists of nine members elected by district. At all times relevant o

this matter, Jerry Sanders was the Mayor of the City,



In 2006, shortly after Mayor Sanders took office, the City adopted a “strong mayor”
forﬁ of govemance on a trial basis, The Mayor acquired the executive author'ity previously
hel& by the City Manager bﬁt lost his ;rote on the City Council. The City Charter states that the
' Mayor'i's the chief executive ofﬁvcer of the City; thaé he .I;as the power to recommend measures

and ordinances to the City Council as he finds necessary and expedient aﬁd make other

recommendations he finds desirable. The Mayor has a veto power with respeot to delineated

mattefs, though it is subjéct to override by the City Council. In 2010, the x;otem adopted the
_ .strong mayor provisions on a permanent basis.

The City ﬁas nine represented bargaining units comprising épproxhnately i0,000
employees, or 97 percent of the work}‘orce. SDMEA represents four of these units |
(professionals, supervisors, technical employees, and administrative support and field sérvice
employées). The other charging parties represent one unit each. . The remaining two units, -

| represented by the Intefnational Association of Teamsters and the San Die,gd Police Officers
| Association, are not involved in this case.

Mayor Sanders dilécharges the responsibiiity for colle;:tiye bargaining with represented
. employee organizations on behalf the City. He also~devel'ops. the City’s initial bargaining
propdsals and maps out a strategy for the negotiations. Under the City’s current practice, the
Mayor briefs the City Council on the proposals and strategy and obtains its agreémént to
: proéeed. To perform the actnal negotiations, the Mayor retains outside comnsel to be the chief |
négotiatqf at the bargaining table. The Mayor returns to the City Council with the results of
]vlis‘negoti'ations for its approval and adoption. |

City Hu;man Resour"oes Department Director Scottx Chadwick is responsible for the

ongoing relationships with the unions. He provides advice to the Mayor on labor relations



matters and serves on the bargaining team. The Mayor directs him as to.matters of policy and
strategy on bargaining matters.

Jay Goldstone is the City’s chief operating officer. His role includes the functions of
the chief ﬂnaﬁcial officer, a position the City once ystaffed. Goldstone serves asa conduit of
information between the Mayor and Chadwick on labor .relations matters and is consulted by
the Mayor on top level labor-managemeﬁt issues. He is sometilmes‘diréctly involved with the
chief negotiator in contract negotiations. |

Jan 'Goldsfnith is the City Attorney. The City Attorney’s office provides legal advice to
City departments, including the human resources department, the Mayor; and City Council.

' The Origins of fensign Reform in San Diego. | |

During the late 20th Century, private gector defined benefit plans, espeecially those for
industrial workers, suffered greatly due to a host of economic factors, including increased
glbbal corﬁﬁetition. Public sector pensions by comparison were a model of stébility‘ during that
period. Receﬁtly public employee pension funds have been challenged as a re"a‘sult': of weak
performance in the equities m;rkets ‘and decisions to gnhance benefits for future retirees not
accompanied by adequate increases in funding. Retiree health benefit programs also offered to -
public sector employees havé suffered due to escalating pfemiuril costs.' Added to these
challenges,vthel reé:ent economic recession and resultiﬁg decline in municipal tax bases
presented a veritable perfect storm for public emplqyers in terms of meeting théir future
ﬁﬁancial obligations. Consis'tenﬂ_y throughout the state, public entities, including the City, are
re'dylcing the le§e1 of their services in drder to maintain budgetary balance. At the hearing, the
Mayor stated that the City was committing 20 percent of its annual budgef to its retirement

obligations. Pension reform for public employees has become headline news nationwide,



: ineluding accounts of municipalities threatened with bankmbtcy resulting in part from the
weight of le'g'ally vested obligations to current and future retirees.

The City has a well—documented history of problems in regard to iFs pension fund, the .
San Die ge City Erﬁployees’ Retiremeﬁt System (SCDERS). In addition to the pressures
- suffered bif funds in general, the City amended its plan to increase benefits to future retirees
without adequate measures to fund thoee benefits. (See City of San Diego (Office aof the City
Attorney) (2010) PEi{B Decision No. 2103-M (City of San Diego).)’ The City became refersed
to as “Enron by the Sea.” The'baliot initiative at the center of this case cla-imed the unfonded
hablhty ofthe City for future pension ob ligations to be approximately §2 bllhon

The stability of deﬁned benefit plan funds is a goal by design: they are intended to be ‘

self-funded and self-sustaining over tlIIle.. The ability for payouts to remain within the capacity

| of the plan’s. funds depends on the accuracy and stability of actuarial deta, t‘he achievement of
peedi cted returns on invested funds, the adequacy of contributions to the fund’s coﬁrp_us ona
year-to-year basis, and constancy of the level of promised benefits. In contrast; defined
coﬁttibuti on plans deﬁne no payout to retirees and only require a present contribution to. |
_ employees for their future savings, thereby avoiding the need for active fiduciary contrdl.
Here the Mayor wduld champion a proposal to impose defined cbntribution plans .on 2 majority,
of the City;s new employees. In speeches to the public he described defined benefit plans as
“outdeted”.for puldlic etnployees, whom he believed were no longer entitled to better

retirement benefits than private citizens,

> Tn the cited case, the City Attorney was found to have engaged in unlawful bypassing

by urging employees to rescmd enhanced retirement benefits that he believed the City had
unlawfully adopted.



The Mayor’s Prior Pension Reforms -

" Arising out of the City’s ongoing sﬁuégle to control its pension oblié.ations, Mayor
Sanders has accumulatéd afecord of reform. In February 2006, the Mayor developed two
ballot measures for th.e'November 2006 election. Proposition B j:;rbp osed to requﬁe voter
approval for any increases in pén&ioﬂ bepeﬁts for City employees. Propositior; C proposedto
permit the contracting out of w’ork through a “managed competition proces's.”v Thé Mayor
directed Chadwick tor meet and confer with the unions on an expédited baﬂsis.ﬁ The ;liarties
negotiated over the language of the ballot measures for éppro)dmately six .weeks before
coming to impasse. Under the City’s local rules, the City Council helci a hearing on thé
impagse a.nd provided its input to the Mayor with regard to the ballot initiatives.’ Both
propoéiti‘ons went to the ballot and prevailed at the election.

In the spring of 2008 SDMEA, 'DCAA,’and AFSCME engaged in negotiations for
successor agreements to be effective July 1, 2008. Retiree benefits were a subject of the
negotiations. After the parties reached impasse, the City Council rejected the Mayo'r’.;; request .
't; iﬁmple‘nllent‘_his ]ast, best ﬁnd final offer. Council President Scott Peters urgéd the Mayor to
return to the bargaining table with the unions, But the Mayor rejectéd that guidancé. Ina
May 16 letter oﬁ behalf the Mayaor, Chadwick informed the unions that the Mayor waould I;not |

improve his last offer. The impasse was not broken, and the City refrained from any unilateral

% The SDMEA coniract has included language that obligates the union to meet and

confer with the City overa ballot initiative proposed by the City that involves negotiable
~ subjects.

: 7 A PERB administrative law judge found that the City violated its impasse
procedures. in relation to negotiations with AFSCME and SDMEA. over the two measures,
(Case No, LA-CE-352-M.) The issue there involved negotiations over proposed nnplementmg
ordinances following the passage of the 2006 ballot propositions.
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implementation, electing to maintain the status quo of the expiring memoranda of .
understanding (MOU).,

In response t6 the impassg the Mayor developed another ballot measure to achieve his
objecﬁves for pension reform. The measure would have appeared on the November 2008
ballot. “This proplosal,, dirc;,cted at non-safety empl;)yees hiréd after July 1, 2009, would have
lowered the multipliers for caleulation of the pension payout,s'required averaging of the
highest compensatibn oi}er t'hree;to—ﬁve years rather than one year, fequired equal shﬁring of
contributions behveen fhe City and emaployees, and CIeate:d a supplementél.deﬁned
contribution piﬁn. | | |

By letter dated May 28, Chadwick wrote to SbMEA, DCAA and AFSCME demanding |
to meet and confer over the Maybr’s November 2008 bailot.propbsal.- On ’ghg Same day,
Couﬁcil President Scott Peters issued a press release indicating his support of the Mayor’s
“refbrm agenda” and bromised to give ;erious consideration to the proposed measure, “The
City Couﬁcil announced a deadline of July 28 for giving final approval to the Mayor’s
| proposal. Thﬂe.uniong. di'd’not initially accept the invitation to bargain.

City _p_olicy réquir;as that if the Mayor proposes an initiati\_re measure he must obtain the

" Council’s approval. On June 25, 2005, the Mayor presented his ballot meastﬁe to the City
Council’s Rules Committee to fulfill the first.step in the process. Goldstone testified: “[T]he
Mayor didn’t feel that [me] Council was going to . . . impose on labot, and s~o the Mayor did
then pr.oposav taking the unsuccessful negotiations to the voters, . . .;’ At the Rules Comﬁiﬂee
hearing, the Mayor stated that pension reform was the most important of all the issues on his

agenda. In the meantime, Council President Peters had developed his own pension reform.

_ ¥ The multiplier refers to a percentage of salary, which, when Imﬂtiplied with the years
of service, results in the total percentage of highest salary paid in the form of the pension.
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proposal. The Mayor quiokly announced that kie and Council President Peters had reached a
compromise proposal for pension reform that would advance to the City Council.
By letter dated June 25, 2008, Chadwick renewed the demand for oargaining with the
unions over the compromise proposal. Ultimately the unions ratified provisions whioh
achieved signiﬁcadt savings for the City in terms of the costs'of funding the defined benefit
| plan for new hires. Multipliers were redliced encl highest salary averaging was adooted
consistent with"the Mayor’s proposal.” The compromise also adopted a cdp on pension |
* payouts at 80 percent of the highest average salary, a 40 l(k) component of the retirement plan
and a retlree health trust fund to rep lace vested benefits for new hires,
| The agreement with the unions was annonnced and explained by the Mayor at a 3

July 22, 2008 press conference, The Mayor stated that he, as the City’s “iead negotiator,” and
the unions had agreed to rveforms that would allow hn:n to recommend that the City Council not
po forward with the l‘iovember ]Jaliot initiative. Projected savings of $23 million anm:tally
were estimated when the measure was fully implemented. The Mayor credited the parties with
avoiding potentially costly litigation and the costs associated with the election. The Mayor
withdrew hlS requiest for City Councﬂ approval of his proposed November 2008 initiative
measure. |

City Attorney' Opinions

In the midst of t]1’e 2008 negotiations impasse, then-City Attomey, Michael Agiiirre

issued a legal memorandum regarding the possible-ballot measure on pension reform, which
included opinions that became central to this case. In his op-inion dated June 19, 2008, Agtiirre
_-stated the Mayot generally speaking is the “spokesperson for the City in labor relations with

the labor unions and has authority to set the City’s bargaining position so long as he acts

” The changes lowered the multiplier rate to 1.0 percent at 55 rather than 2.5 percent,
and 2.6 percent at 65, down from 2.8 percent.
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reasonably and in the 5ests [sic] interest of the City.” In advising on the first of four scenarios,
Aguirre explained that the City Council has‘avconstitutional right to present a ballot initiative,
constrained however by the holding in Peaple'ex‘ rel. Seal Beach Paliae'Oﬁicers Assn. v, City
of Seal Beach (1984) 36 C‘al,Sd 591 (Seal Beach), which reqﬁires presentation of the proposed
ballot measure to the unions-for negotiations, In disqha'rging the Seal Beach meet-and-confer
obligation on behalf of the City, the Citylcouncil would request that the Mayor present its
proposal to the unions and return with a report. If no agreement was reached the City would
declare its final ballot proposal language, and after a hearing on the matter détermine whether
' to place it on the ballot. In this process, the City Councii would “control the decisiorlxs refated
to the substance and language of its proposal, and not the Mayor,;’ “apart from any proiJosal
tﬁe Mayor may wish to present to the Council for its consideration,” Aguirre distinguished |
baliot proposal negotiations from normal negotiations, where the Mayor has control during the
negotiations and the Council has no authority to add new provisions to the May;)r’s proposals,

Recapitulating the practice at the time, Aguirre exblained as to a second scenario that
~ the Mayor “is emﬁ owered to propose, on béhalf of the'C-)ity, a ballot measure to amend the
Charter proviSions related 'to,r'etirement pénsicms.” Age;in, “[t]he Mayor is obligated to meet-
and«confer’ with the.labor orgaﬁizations prior to bringing a final ballot proposal to the City
Council.’;

A third scenario is directly .applicable to this case—whether the Mayor can “initiate or
sponsor a voter petition drive to place a ballot measure to vamend the City Charter provisioﬁs
relafed to retira;nlex;t pensions.” ‘Aguirre opined that the Mayor

has the same rights as a citizen with respect'to elections and
propositions. The Mayor does not give up his constitutional
rights upon becoming elected. He has the right to initiate or
sponsor a voter petition drive, However, such sponsorship would
legally be considered as acting with apparent governmental

authority because of his position as Mayor, and his right and -
' 11 ‘



responsibility under the Strong Mayor Charter provisions to-

represent the City regarding labor issues and negotiations,

including employee pensions. As the Mayor is acting with

apparent authority with regard to his sponsorship of a voter

petition, the City would have the same meet and confer

obligations with its unions as [where the Mayor proposed a ballot

measure to the unions directly on behalf of the City].
Noting Propositions B and C in.2006, Aguirre explained: “Since the Stroﬁg’ Mayor
Amendment was added, the City Council has repeatedly acknowledged the Mayor’s authority
as the City’s spokesperson on labor negotiations . . . to'negotiate on behalf of the City over his
ballot proposals to amend the charter.” The Mayor’s authority as the City’s spokesperson in
labor negotiations is found in Council Policy 300-06 (the City’s local labor relations policy)
which defines the labor relations authority of the “City” as inchuding “the Ci'ty Council and any
duly.authorized, cify representative” (italics added) (i.e., the Mayor).

Addressing a fourth scenario, Aguirre wrote that a charter amendment could be
proposed by citizens using the initiative process pursuant to article XI, séction 3 of the |
California Constitution. The City could not alter the proposed measure and no meet-and-

confer obligation would attach because neither the public agency nor a union was involved.
Consistent with the practice in 2006 as to the Mayor’s previous initiative measiites, meeting
and conferring would be required with the unions prior to enacting “implementing

legislation,”"°

The Mayor denied any recollection of the Aguirre opinion’s discussion of the third
scenario as it related to his actions in June 2008. However, Goldstone conceded that the
Aguirre memorandum prompted the Mayor to present his ballot proposal to the City Council

rather than pursue & citizens initiative because he knew it would violate his meet-and-confer

, * The Mayor alluded to this step in the process in his testimony, though it was never
fully explained. o
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duties as set forth ie the Aguirre memorandum. The Mayor deniedv reading‘the Aguitre
memorandum, as it was not his custom tg read City Attorney opinions. But the Mayor did not
deny knowledge of the memorandum altogether, admitting he was dis’missive of its
conclusions,
| In January 26, 2009, City Attorney Goldsmith, who succeeded Aguirre, issued an

opinion*regardin’g the City’s obligation in the wake of the PERB administrative law judge
decis.ion in case number LA-CE-352-M. The precise question relates to the City’s obligations
in regard to iis oﬁm impasse procedures, after the decision found that the City had violated
those procedures in regard to impiemeritatiOn of the provisions of Propositions B aﬁd.C. The
opinion mﬂﬁes the City’s MMBA eb‘ligations in relation to the City Charter’s_ s&ong-—mayor
provisions and Council Policy 30b~06. ‘Nothing in the memorandum speeiﬁeally addresses
City-sponsored ehﬁter initiatives. |

V'V-hen Chadwick _iva.s initially questioned wﬁether it was his understanding, based on
his reading of the 2009 opinion, that in prepating with the Mayor’s Office to engage in
bargaining it is the Mayor who “ultimately makes the determination of policy with reéard tol a
meet and confer position that t‘he City is going to bring forWard to the unions,” he answered
yes. He later quaiified that statemeﬁt in regard to the 2009 opiniom, stating: “That’s where the
practlce changed. Where prev1ously the Mayor was the lead negotlator and the Mayor had the
authotlty to make the proposals and the end-game or the end result would be Council aeceptmg
or rejecting the Mayor’s proposal, but with the new opinion that laid out the positions, the City
does not havet‘he ability to offer a proposal, abseﬁt Council’s conﬁﬁnation"’

The Goldsmith opinion does niot explicitly fraﬁe that question. But the oﬁiﬂion does
. “state th,at the Mayor’s responsibility for representing the City in labor neéotiations is a “shared

' duty with the City Council;” that the Mayor’s duty under the MMBA is to “ensure that the
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City’s responsibilities under the MMBA as they relate to commﬁnicat’ion with employees are
met;” that under a Califofnia Attorney General’s opinion, the pubiic agency’s bargaining
répresentatives pgfform “ﬁn-administrative function™ and are not “an advisory bode” to the

- legislative bbdy; that the MMBA dgﬁnes a “central role” for the City Council;in directing the
meet and confer process; apd that the legislative power of the City Council, while subject to
the Mayor’s veto powet, may not be delegated.

-+ The Mayor agteed that if he deemed it impoftant for the City to achieve 'concessioﬁs or
reforms in terms of pensiops, he had the authority to detenm'n;a the City’s bbj ectives and
present proposals to the unjons with thé City Council’s approval of those objectives.

Mayor Sanders’ Next Wave of Pension Reform

In the November 2010 election, P.:oposition D,a proi)osedys_ales tax to geherate
aciditional revenﬁe for the City, was defeated by.t1.1e voters. Proposition D had be;en proposed

by the (;ify Cofmcil.' In response to the defeat, the Mayor met with his staff and discussed

| plans for the remaining two years of is term in ofﬁce; The Mayor establiéhéd as one of his
primary obj eqtives to “permanently fix” the problem of the “unsustainable” cost of the City’s
defined benefit plan. The Mayor’s idea for his ;‘next wave of pension reform” was to replace
the defined beﬁeﬁt plén Qith 8 déﬁned contribution plan (i.e., f‘401(k)-sty1e plan”) for all new
employees with the exception of police and firefighters. City Council President Pro Tem
Kevin Faulconer was the co-sponsor of the plan. The Mayor believed‘ pension refofm was
needed to eliminate the City’s $;73‘million structural deficit before he left ofﬁce. He intended
to propose and promate a campaign to éather voter signatures for an ihitiative measure that
would accomplish his goal.

At the hearing, thg Mayor offered several reasons for his strategy. Hé believed the

refbrms,were necessary for the financial health of the City. He did not believe the City
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Council would use its authority to put tl;e measure on the ballot, And he wanted the public 'to
“know that‘ that was the route that we were going.” ‘He st-ated that in was his obligation to tell
the pubiic what he believed “were the answers and the solﬁtions to some of tﬁese issues.”

" Though acknow!ed.gin'g his negotiations over other pén-si;on proposals, the Mayor édmitted that |
a relateci purpose was to avoid submitting the proposal to the collective bargaining proéess
prior to a vote of the electorate. He stated: “Because on a citizens’ signature initiative, yc;u
don't meet and confer prior _tcl) puﬁing that onto the ballot. 'You meet and confer after the
electoraté makés a decision on:the i’mpasse.”‘ The Mayor added that 'tile proposal “was
important enough to take' directly tg the voters aﬁd allow the voters to voice their opinion by
signing petitions to put thﬁt on the ballot.” Mayohr Sanders’ political judgment bld him that
thé City Council would not put his propo'.sal.'on the ballot “under any circumstances.” The
Mayor observed that his earlier refc;rrn proposals had been “wétered down™ by the City

' Council. So the Mayor decided to pursue. his latest proposal as a private citizen.

The Mayor had recently promoted Julie ]?ubick from policy director and deputy chief
of staff to chief of staff in fhe Mayor’s office. The Mayor.acknowl.e.dged Dubick’s role in his

‘ earlier ‘pension reform efforts and annouﬁced she would be helping him implement hisA ne_w
phase of pens1on reform. At the heating, Dubick conﬂrmed the Mayor’s view that his proposal

~would not be supported by the C1ty Council, She agreedw1th the wisdom of the Mayor

advanclng h.lS initiative as a prwate citizen, understandmg that it would av01d both the prospect

‘ of compromise that might result from a City Council initiative and the obligation to meefand

confer with the unions. She believed the 2008 ﬁegoti_ated solution was “better than nothing;’

but “not sufficient.”
Goldstone testified that the question whether this plan woﬁld conflict with the Mayor’s

obligations as the City’s chief labor negotiator never came up. Goldstone had read the Aguirre
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opinion, but it was of no concern to him once the Mayor announced his plan. Goldstone
believed fhe question of the Mayor presenting the proposal at the bargaining table Was a closed |
case, that the Mayor COl.;lld proceed with his plan as a private citizen, and in doing so avoid
‘meeting and conferring on the subject. Goldstone recalled no discussion ot review of thé
legality of the Mayor’s approach, asserting that the Mayor was only obligated for cdmpliance
with the MMBA whén he was acting as the City’s chief negotiator. |
On Novembeflg, 2010, the Mayor’s communication staff issued a “Fact Sheet” in

advance p;f the Mayor’s scheduled press cbnferencg that day (as was its custom for such
events), alerting the public 1;0 the Mayor's plzm and identifying Comcilﬁember Faulconer’s |
role in helping craft the language of the Mayor’s proposed reform initiative. The media
advisory nofed that Faulconer, City A.ttome.y Goldsmith, qudstone, and Chief Financial

Officer Mary Lewis would be present at the press conferghcé. The 'Fa_ct Sheet stated: “Items
that require meet-and-confer, such as reducing the city’s retiree healﬂl care 1iabil{ty, are
currently in negotiz.iti'ons and on track to have a deal by April, in time to implement changes in
the next budget.”- It also noted that Comcilméﬁber Richard DeMaio had criticized the .
'prQI):osal as not going far enough. The announcement was posted on thé City’s website

devoted to neWs from the Mayor’s office. | |

The Mayor’s November 19 préss conference was held at the Mayor’s Confere‘l»:lc‘e Room

on file 11th floor of City Hall. Tt was reported on the website of NBC News San Diego, witha
pfctuté of the Mayor stanciing in front of tile City seal and a quote of the Mayor promising
signature gatherers for the ballot measure in the near future. Councilmember Faulconer, City
Attorney Goldsmith, and Goldstone were present. .T'he Mayor invite(i Goldsmith becausé the

City Attorney’s legal advice was important to the initiative,
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City Director of Communications Datren Pudéil, a direct report to Dubick, ié
responsible for publicizing thé Mayor’s policy goals. In the afternoon follovs)ing the press
conference, the Mayor’s staff éent »out a magss e-mail to a list of 3‘,000 to 5 ,000 community
lead ers and pthers, which Pudgil described as an anhouncement of the Mayor’s plan “to
address the City’s budget issues” and “carry out thé initiatives” he supported, The title of the
announcement is “Rethinking City Govemmmt.” Theimessages indicated they were sent from
“Jerrysanders@sandiego.gov.” |

At the same time, CouncilmemﬁerzF aulconer issﬁed a similar announcement from his
City é~n1.ai1 address, s.tating he was “pleased to pariner with the Mayor to put this together and
take it to‘[Athe] voters.” Faulconer noted plans to seek out the support of “several business -
groups.” After referring to the failed PrépoSition D, he concluded: “Irealize decisions like
these won’t always be ea'sy.pills for some to sw?lléw, but I was elected to make these types of
decisions, to look out for taxpayers, to ensute we're doing all we can with tax dollar;s they send
* to City Hali.” Hé pledged his suppoi‘t tb ﬁe signature-gathering effort, _

Records indicate that Pudgil prepared the Mayor for a Dec;ember 3 meeting of one to
two hours with approximately 20 civic leaders at a law firm in downtown San Diego to discuss
the sirategy for moving forward wifh the meaéure. Lani Lutar, president of the San Diego
Taxpayers ASsociation, and Tom Sudberry, a one-timﬁe board chair of the Linceln Club, were
scheduled to be present. T heﬁ two organizations Aer‘n.ergéd as leading advocates of pension
reform leading to the ballot campaign. San Diego Taxpayers Assbciétion Vice-Chair Géorge |

. ) ;
. Hawking notified the Mayor that his organization had voted to adopt a set of pension reform .
principles that included creation of a 401(k)-style plan for new hires and urged his support for

their adoption. Hawkins supported the adoption of these principles “through the legally

required negotiating process or a vote of the people.” Also in December 2010, Councilmember
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Faulconer end the Mayor engaged leaders of the business community, The Chamber of
Commerce was included in a discussion of the pension proposal. Faulconer was the organizer
of the meetings. |
Duting December and early January, Pudgil further publicized the i\dayot’s initiative,
In the first week of Deeember, Pudgi 1, from his City e-mail address, e-mailed media
representatives ona pre~aSsembled list an article published that daﬁ in Bloomberg Today. The
artiele touted the Mayor’s leadership on pension reform. Pudgil prepai'ee the Mayor fora
" December 6, 2010, appearance on the local tele.vision station KUSI"S “Morning Show.”
Rachel Laing, the Mayor’s deputy press secretary, sent out two e-mails to members of the
Mayor’s staff alerting them to news articles describing the Mayor’s leadership on peﬁsion .
‘reform. In the e-mail attaching the Bloomberg }article, Laing asked the staff to share in “with
| your coﬁtacts as appfopriate.'” Inal ammry 7, 20\11, e-mail to a media contact, Pudgil offered
to make the ‘Mayor available for a show called “The Factor” to describe what his “bosé” was
doing to solve the problem of “bloated pensions.” "FI\-Ie attached an article from the Bond Buyer,
again toﬁting the Mayor’.s recerd on pension reform. The Mayor 'acknowledged this type of |
pubhmty was within the scope of Pudgll’s duties, |
Beglmllng in January 2011, Mayor Sanders enlisted the assistance of his fnend and
‘politir;al consultant/sn‘ategist Toir Shepard. With Shepard leading, Mayor Sanders and
Councilmember Faulconer, established a committee called San Diegans for Peneiqn Refprm to
raise money for the proposed initiative.
| OnJanuary 11, 2011, the Mayor gave his State of the City speech The City Charter
cells for the speech, describing it as a message to the C1ty Councll‘co‘mmumcatmg “a statement
of the conditions and affairs of the City” together with “recommendations on such matters ag

he or she may deem exped1ent and proper.” A draft of the speech, prepared by the Mayor’s
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speech writer, was circulated for comment gimong .the Mayor’s senior staff, including his chief
of staff, policy director, and.director of céﬁlmllﬁications.

In the speech, the Mayor stated: “, .. I will give you everything I have to see our plans
'through.” He léid, out two areas of “sustaiﬁe& focus™ b‘uilfiing' an inclusive state of prosPerity
and completing his administration’s financial reforms. Inregard to the latter objective, the
Mayor ideqti.ﬁed the creati(;.n of a “401(k) style plan for future empldyees.” He returned to the
subject in greater detail, beginning with the stat,enient that for ﬁe‘ past fwe years he had
“channeled [his] disgust at [his] predecessors’ récklessﬁess into positive reforms that protect
taxpayers to the gréavtgst‘ extenf the law allowé.” After ac;knowledging the success in cutting
' retiree costs and stating his intention to negotiate further reductions, he stated: that he was
“rethinking pensions even further,” The Mayor then announced that as “private citizens”
acting in ;rhe ;‘public interest” he would bring forward a ballot initiative, along vﬁth
Cc;imcilrnemt')er 'Faulconc?r and City Attorney Goldsmith, that would permanently eliminéte '
defined benefit peﬁsions fdr new employees. As a point of emphasis, the Masror‘ asserted Vthatv
“no pension reform-—not mine or anyone else’s—can Igeneraté éavings fast enough to close our
looming budget deficits.” |

The following day, Pudgil issued a press release restating the Mayof’s themes of the
“next wave of Pensioﬁ reform” and laying out a “vigorous agenda.” A member of the Mayor’é
staff prepared talking points for a January 14, MSNBC i_nterviéw, as well as a January 19, 2011
radio show. An e«-majl blast was sent 'prdviding the i;lternet link t’o‘the‘MSNBC video,

The Mayér testified that he perceived no conflict between his official role as the Mayor,
including that of ;:h'ief negotiator, and his capacity to act ;as a private citizen in pursuing his
pension reform il_]itiat_ive‘ The Mayor never directed his negotiators to present his ideas for the

mandatory 401(k) plan to the unions. Mayor Sanders believes the occupant of his office by
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necessity must be able to simultaneously engage in private political campfiigning while also
serving as an ofﬁcér of city govemnment. The Mayor testified: “[W]hen you run for office and
you run for a second term, y;)u’re doing both. You’re not allowed fo canipaign on City time,
 but elected officials also don’t have private time per se. We don’t get vacation time. We don’t
get sick time. We don’t get any of those. You move back and forth in.the electoral process all
the time.” The Mayof believed he made it clear tc; the public that he was pursuing the initiative
campaign as a private citizen, as reﬂectéd in his State of the City speéch, He also testified that
he informed the'editori‘al‘bqard of the San Diego Union' Tribune, news writers, and television.
. interviewers that he was advancing his iﬁitiative in a private capacity. Pudgil conceded fhat
. the Mayor never directed him in his outreach activities 'to stress that he was carrying the
initiative as a private citizen. Although Pudpgil appears not to have made the point in his
commﬁnications, there is evidence that the press was awafe of the Mayor’s contention that he
could promote the initiative as a private citizen. The Mayor admitted never clarifying for his
staff that his acﬁvities were undertaken solely as a private citizen. |
The Mayor’s top level staff was aware of the pension reform proposal and supported
the launch of the initiati.ve.- Dubick, Pudgil, Goldstone, Aime Faucett, a former aide to
Councilmember Faﬁlponer who assumed Dubick’s vacated position, and others playéd
" supporting roles. Goldstone and Du‘bick testified that the decision to pursue Bn initiative was
discussed by the staff. Faucett, who étte'nded December 2010 strategy meetings at Sﬁepard's
office, suggested that there was an expectation that the Mayof’s staff Wbuid support his effort.
No (;ne was told explicitly of the option not to participate, and no one actually declined to - |
pi;rticipaté. Thé Mayor denied directing Pudgil to engage iﬁ the public ;:elations effort, but
never told Pudgil to cease his work once it was uudertakén. Hé acknowledged that Pudgil may

have assumed it was within his scope of duties.
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The DeMaié Plan’
In ear_ly November 2010, and also in Esponse to thé defeat of the sales tax measure,
Councilmember. DeMaio announced a five-year fma’ncial recovery plan in a pgblication called
 the “Roadmap to Recove;'y.” DeMaio’s plan also included the substitution of a defined
contribution plan for new employees, ‘but With no exception for safety employees., The
DéMaio plan would have imposed a “hatd cap” on pens;ionable pay by limiting the pay rates
upon which the yéars-of-sefyice multiplier is applied. |
Inrbcbntrast to .‘the DeMaio plan, the Mayor’s plén included a freeze on the Ci’;Y’s total
payroll. The total payroll ¢ap provided the flexibility to ameliorate the early logses ass;)ciate_:d
with the transition to the new plan by reallocaﬁn_é other saw'fings in employee compensation,
The Mayor beligved the pensionable pay freeze was legally vulneraﬁl.é in contrast to his pian.
| ’DeMai,o issued a press releasg in January 2011 claiming.City Attomey Goldsmith had
issued an opinion that his pla;n' was iegal. DeMaio called on the Mayor ;znd the City Council to
act on his proposed measures. In another press release, DeMaio urged the unions “to accept an
offer made with the unanimous support of the Mayér, City Council, alnd City Attorney to |
ﬁegoti ate a final and complete resolution to the city’s pepsion woes”; and that if the unions did
" not accept a conl)‘proﬁlise, his; proposal wdﬁld be taken “directly to a vote of the peopie,”

The Lincoln Club anci San Diego Taxpayers Association w'er.e eatly supporters of the
DeMaio plan. The Lincoln Club’s .1eaders included T.J. Zane, Steven Williams, Bill Lynch, '
and Sudbe@. Other business interests included the SanyDie"go Chamber of Commerce,

San Diego Lodging Industry As.sociatjon, and Building Indystry Asaociatioﬁ of San Diego

County.
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" The Compromise Version of the Initiative

News reports from the San Diego Union Tribune posted on the intémet described the
competing proposals and quoted the Mayor as claiming his plan was “more legally defensible” |
than the DeMaio plan In March 2011, the Mayor’s group commissioned a iegal opinio'n that
the fieeze on pensionablex pay could not be implemented uni‘laterally becanse the Cityhasa
continuing obligation to negotiatéwéges. DtlBick was in contact With the law firm retéined by
Shepard’s_ committee for that puspose.

With a view to supportin g the Mayor's proposal, Goldstone asked the chief executive
officer of SDCERS to have the fund’s actuary conduct a financial analysis of the Mayor’s
- proposal, The City indirectly pays for the actuary’s services. On behalf of the Mayor and his
pension reform committee, Goldstone retaine‘d an outside éonSulting firm to conduct a
ﬁnanciai analysis of the Mayor’s plan. Through G,dldstoné’s connections, the firm obtained
access to SDCERS s retirement prog}rmn database.l The purpose of the analysis was to support
the Mayor’s view that his proposal woﬁld allow the plan to avoid deficits in the initial years in
contrast to the DeMaib plén. |

Ata meeting in approximatély March, representatives of the Lincoln Club and
San Diego Taxpayers Association info.rmed Mayor Sanders that only one proposal should be
on tﬁe ballot, that the business community and its citizen allies only waﬁtéd.‘to_ fund one
initiative, and that the groups involved had the ﬁnanées to put their measure on the ballot
regardless of the Mayor’s plans. At the time, fhe Mayor’s committes had rais;ed approximafely
$100,000 of its own funds, Negotiati onls between the Mayor and those supportifg the DeMaio
plan took i)lace over a three-to-four week périod at meetings attended by tﬁe Mayor,
Councihnembér Faulcongr, Goldstone, Dubick, and Faucett. Private citizens attending

* included Zane, Lynch, Williams, Paul Robinson, and April Boling. Boling had been active in
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politics and was the treasurer of San Diegans for Pension Reform. She would become one of
the official sponsors of the ballot pr0p;)sition, along with Zane and Williams. '
Pudgil prepared talking points for the Mayor’s March 17, 2011, appearance on a KUSI
- San Diego People Program. Includ;ed was the Mayor’s intention along with Councilmembér
~ Faulconer to reveal their “fyl] package” in the “next couple of weeks.” Duriﬁg March the press
reﬁ orted 'that the Mayor and Councilmember Faulconer were plannﬁg to present their initiative
ahead of DeMaio’s proposal. The Mayor’s meetin;g agendas assigned responsibility to Pﬁdgil,
Faucett and another policy staff member for a press copferéuce on'March 24, 2011, At the | '
. Mews confer_en.ce, the Mayor announced his intention to move forward with Cfouncilmember
Fgulconer. The Mayof objeéted 10 one of these news articles describing his proposal as
confributing to his “le gacy” as the Mayor, because he never usedﬂtha;t term or considered the
pr0ppéal in that way. | |
Through their negotiations, the Maydr and DeMaio c'amﬁs ultimately agreed on a single
.propo_s_al. The. compromise proposal allowed police to continue in the existing plan, but
e#cluded firefighters. The Mayor’s total cap on payroll was rejected. The Mayor testified that
the negotiations had beeﬁ"‘difﬂcult,” and while not liking every part of ‘the proposal he agreed |
that the parties had come up with a proposal he thought was “important to the City in the long
The San Diego Taxpayers Association hired the law firm of Lounsberry and Low to
draft the language of the compromise proposél. Lounsberry atiorneys were present duriﬁg the
meetings to negotiéte the compromise. On lobbying disclosure forms, the firm indicated it -
received $18,000 to lobby the Mayor, Councilmember Faulconer, City Attorfey Goldsmith,
" Goldstone, and Dubick re gardiﬁg pension reform. Lounsberry testified, denying that he

lobbied the Mayor and asserting that the forms were prepared simply out of an abundance of
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;:aution. The San Diego Taxpéyers Association provided Goldstone and Dubick drafts of the
‘initiative prepared by the Lounsberry firm, and thejr pro;‘rided,cqmments back through Lutar.
Goldsmith was quoted in a news report asserting the initiative “does provide pension relief
within l'eéal parameters,” During this period, rGolLlstone was also asked to comment on the
ﬂnanciél consuiting firm’s analysis of the Mayor’s prdposal.

~ On April 4, 201 i, Boling, Zane and Williams submitted to the City Clerk a notice of
intent to circulate their petition amending‘the City Chaﬁer, envtitled‘the Comprehensive Pension
| Reform.Initiative for San Diego (CRPI). The petition was sponsored by_ San Diegans for
: Compréhensive Eensibn Reform (CPR Committee); which described itself as supported by a
coalition of signature gatherers. The CPR Committee Qas in turn officially sponsored by the
Lincblﬂ Club. Zane, the Lincolq Club’s executive director, became the chair of the committee,
Williaras was a past board chair of the Lincoln Club. ~The provisions-of the measure included,
 inter alia; ¢y phase~0ut of the defined benefit plan for all current members and replacement
wi-th a defined contribution plan for new employees; (2) a cap on th‘? defined benefit equivalent
" to 80 percent at age 55 of th‘e member’s vhjghest three years of base compensation for newlil |
hired police officers, with a disincentive for early rétirement; (3) an equal division of aﬁnugl
contfibutions between employees and the City for members of the defmed.beneﬁt plan;- |
(4) disqualification for deﬁn;)d benefit penéions for employées convicted of a 'felony' related to
their émploymenf; (SI)' elimination of -ti1e requirements for a vote by retirement system
members on aﬁ amendment to the systém and for a.vote by retfrees on any amendment
affecting the vested benefits of retireeé; and (6) éstablishﬁent bf the City’s initial bargaining
position regarding base compensation for the calculation of pension benefits set no 'hig.he‘r than
the levels in the 2601 salary urdinance for a period of five years. The Mayor aéknowledged

that City Attorney Goldsmith had reviewed the language of the measure. Lynch asked the
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Mayor if he approved of Zane running the campaign from the Lincoln Club. Though
preferring Shepard, the Mayor agreed. |
. Qn April 5, a normal V,work day, the Mayor led a press conference on the concourse area

outside City Hall to acknowledge the successful filing of the petition. The Mayor’s staff
prepared his statement and briefed him on the contents of the petition, KUS], airing at
_10:‘00 p.m., reported that the Mayor and Councilmember D¢Maio had reached a compromise,
The Lincoln Club and San Diego Taxpayers Association wére mentioned as having brought the
two officials together. Gathered.behind the Mayor, among others, were Councilmembers
" Faulconer and DeMaio, City P;ttomey Goldsmith, Boliﬁg, Zane, and Lutar, DeMaio spoke and
credited the Mayor for brokering the compromise: The KUSI report conveys the idea that the
. Mayor and Councilinember DeMaio were responsible for developing the joint pr&pdsél. The
Mayor touted his record of achieving the goal.é he had setas mﬁyor for taxpay‘ers and
employees in terms of pension reforms. The Mayor again believed both he and City Attomey
Goldsmith were vprese.m; in their capacities as private citizens. There is no evidence the Mayor
stated he was actix;g é.s a private citizen onithis occasioﬂ;

| . During the summer and fall of 201 1, the Mayor’s staff, most notably Pudgil, continued
the public relations effort én behalf of the initiative by coﬁducting outreach to bﬁth the print
. and broadcast media, providing quotes, and arranging for appearances, Talking poi;xté for
“various speaﬁng appearanées were prepared that describe the pension initiative. Mayor |
Sandes supported efforis to VSOIicit the signatureé needed to qualify Proposition B. Sdmeone

on the Mayor’s staff prepared a solicitation letter from the»Mayor to members of the San Diego
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Chamber of Commerce, directing supporters to a website and their petition signatures to a
* listed e~mail a(‘idress.II |
Dubick believed that ﬁntil the initiative was actually filed, her activities related to
éssessing the viability of the pian constituted official business, Golcistone shared a similar
view believing that consideration of the initiative and the work of launching it was legitimate
City bus'iness, while the private-citizeﬁ activity only commenced when the signaturé gathering .
began. Once the initiatiye was filed, Dubick reminc}ed the s;taff that their work in support of
.the Mayor’s initiative was not ofﬁqia] City business and thélt they needed to submit leave slips
for the time they spent‘ on the initiative in order to comply with the Citly’s conflict of interest
code. Only Faucett and Pudgil submitted lea\}e_slips for small increments of time indicative of
pension work (a _total of six between the two .of them) that occurred prior to the April 2011
news confel;_ence. Pudgil presénted only four leave slips for the period after fhe’ April 2011
news conference. As a possible explanation for thg paucity of leave slips, Dubick.assumed.fhat
all staffers knew that activities in support of the Mayor’s‘ “private” initi_ativ__e were to be done
on non-work time and tl;at' they had flexibility to conduct these activities during the work week a
because they were salaried employéqs.i
According to campaign disclosure stateinents' for the period of J anuary 1, through

June 30, 201 1, San Diegans for Pension Reform contributed approximately $89,000 to the

"' During this period of time, a news report cited the Mayor as previously declaring his
support for the initiative as a “private citizen” and suggests that for him to declare his suppoxt
“as Mayor of San Diego” would “legally require” him to negotiate with the unions. The
reporter expresses skepticism regarding the Mayor’s representation of acting in an unofficial
capacity, noting that the Chamber of Commerce solicitation letter “certainly makes it appear
that he’s not averse to playing the ‘Mayor Card’ on the QT.” Another article reported the
Mayor’s explanation of the dual roles he plays as elected official and private citizen, after a
reporter questioned whether the Mayor could bring the initiative forward as a private citizen in
order to avoid negotiating with the unions. o
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CPR Committee. The Lincoln Club donated $56,000. DeMaio’s committee donated $.1,5,000.
lTotal' receipté for the period amounte}d to $235,000.

Following the subﬁission of 1 1’6,000 petition signatures, the City Clerk cért’iﬁed the
measure for the ballot in Nove;nb er 2011,
2011 Coﬁtract Negotiations

Between January and May 2011, all six of .ﬂ;e City’s unions \‘vere engage;d in
negotiati'ons for successor MOUs, Sep:aratel); but conCﬁne;ltly, all of the bunions negotiated
ﬁver a City proposal to reduce expenditures for retiree health benefits through a long-term
agreement. The Mayor led both sets of negt')tiations. As to retiree health benefits, thé parties'
agreed to significant changes aimed at containing the City’s costs, in;:iuding the freezing of
City cbntrihutioh levels and delaying vesting foi employees hired before July 1, 2003, In May
. 20.1 1, the City Council approved the resolution implementing the changes. 'fhe Mayor’s Fact
Sheet at the time claimed the achievement of $714 million in savings for the City over 25 years
(an amc.mnt later revised to $802.2 million) and a reduction of the City’s unfunded liabiiity :

from $1 ._l.billipn td $568 million. The Mayor described the “historic” agfeemént as providing

| “record savings” for the City. In add'itioﬁ, t'he'City and SDMEA agread to-a one-year |
extension of their c‘o-r‘ll:ract‘tbrough 2012, as did the Fireﬁgi‘nters; The agreements included
~ changes negotiated with respect to pension beueﬂté.

The City’s Refusals to Meet and Confer

By léttér dated July 15, 2011, Ann'Smith, 'attdmey for SDMEA, issued a demétnd to the
Mayor to meet and confer over his “much publicizec‘I ‘Pension Reform’ Ballot Initiative,” The
letter objected to the Mayor’s failure o offer negotiations of the matters contained in the
proposked measure, and stated that if the Mayor did not presént his own pr_bposal, the unions

would presuﬁxe his opening proposal would be the contents of the CPRL $mith objected to the
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Mayor “bargaining” with entities, not the unions, “inside and outside the City.” Mayor

| Sanders referred the letter to the City Attorney for aresponse. A second letter from Smith
dated Aﬁgust 10, 2011, repeated the demand. | ‘

| By letter dated August 16, 2011, City Attotney Goldsmith fesponded, answeriné that he
“assumes that [the demand] is referring to a citizen initiat{ire . .- entitled [the CPRI]” that had
been filed by Boling, Zané and Williams, Goldsmith stated that the City did not believe fhat
the filing of the CPRI triggered a duty to meet and confer because the City Couﬁcil had alegal
duty to place the measure on the ballot and “no authority Qithin the meaning of the MMBA,
épebiﬁcally ... section 3505, to make ‘a .d'etermination of policy or course of action,” when
presented with a Charter amendment proposed by citizen initiative.” The City’s position relied
on the principle whereby stafe law on the Sharter amendment pljdcess pre-empts “any
, attempted_niunibipal regulation in the same field” and mandates that the City place a qualified
.measure on the ballot. If the initiative received the necessary signatures, “there will be no
' deténnination of policy or course of action by the City Coungil, within the meaning of the
MMBA, trigééring a duty to méet and cogfer in the act of placing tﬁe citizgn iniléiative on the
- ballot.” Goldsrf_lith directed copies of his leﬁer to the Mayor e}nd membefs of the City Council .

By letter date;d ‘Septe.mber 9, 2011, Smith resljohded, claiming that SDMEA’s demand -

was directed to the Maydf, not City Council, that the Mayor had'made a “determination of
poliby for z’f‘zis City related to mandatory subj ects of bargaining” and sponsored “this ‘pension
reférﬁn’ initiative'in furtherance of the City’s intereét as he ’deﬁges them.” (Oﬁgiﬁal emphﬁsis.)
Two additional letters were exchanged withoﬁt any change in the City".s position. (:Jépies of
Smith’s September 9 letter were sent to each City Councilmember. In her letter, Smith urged

the City Council to obtain independent legal advice regarding the City’s obligations un'der the
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MMBA. bThe Mayor never directed Chadwick to open negotiations with the unions regarding
_his ;;ensio.n proposal.

DCAA President George Schaefer spoke with Chadwick on September 15, 201 1‘.'
Schaefer joined in Smith’s view that the City was ﬁndef a duty to meet and confer over the
Mayor's pensibn reform initiative. Citing Sea/ Beach, supra, 36 Cal.3d 591, Schaefer asserted
that the duty 'to bargain attached in this case because the initiative’ would change matters within
the scope of representation.

The City also rej ected writiien meet-and—confér demands of the Firefighters and
AFSCME, asserting that it played no role in the submissioh Proposition B, |

The Passage of Proposition B

| At a February 23; 2012 press conference, the City anmounced its structural deficit, |
which ﬁad beeﬁ estimated to be $73 million in 2010, had been eliminated. By April 2012, the
City was anticipating a balanced budget for fh}e fiscal year beginning on July i, 2012, with a
projected bﬁdget surplus of §119 million fof the next five years. - |

Af the June 2012 election, the City’s voters approved Proposition]év with approximately
67 percent of the‘count. Mayor Sanders was the keynote speaker at the post-election |
-+ celebration held at the Lincoln Club. Aﬁ:ei‘ a brief introduétion by Zane, the Mayorlspoke,
| th'ﬁnking Zane, Lutar, Lynch and the Lincoln Club for supporting Proposi;idn B ‘He declared
Proposition'B as the latest in n list of fiscal reform measures including the pe;asion reform
negotiated in 2008,

ISSUE

Did th:e City violate its duty to rheet and cbnfer as a result of the Mayor’s deveiopment,

sponsorship ahd‘promotion of his pensipn refortn p;oppsal coupled with the City’é refusalto

negotiate with unions over the matter?
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CONCLUSIONS OF LAW

The complaints in these cases allege that be ginniﬁg in April 2011, the City, throuéh its
agents, including Méyor Sanders, “co-authored, developed, sponsored, promoted, funded and .
‘implemented a peﬁsion reform initiatiyc,” while refusing the unions’ demands to bargain over
the matter, '

The unions coritend that Mayor Sanders, with the support of key City staff and the

_ citizen.alliés, initiated, crafted and promoted a camp;ign for drastic pension reform that was .
* designed to avoid the City’s obligation to meet .and confer over the proposed changés. The
City violated its meet-and-confer obligation as a result of the Mayor making a E‘.p'olicy
decision” té i:mrsue further peI;SiOH reform through an ~initiativ.e measure, his choice nc')t‘to
fequest the City Council’sbﬂzloptiqn of his proposal, and the City’s acqﬁiescence in the Mayor’s .
actions, résulting in the City obtaining the benefits of Propositiq‘n B without E&gaining'wheﬁ .
the measure was .approv'ed by the voters. The unions further claim that the City cannot avoid
its duty to meet and confef on the grounds that the Mayor is acting as a private citizen, because
the City is liable for ti:e acts of the Mayor under the principles of agency.

‘The City counters by arguiﬁg that any public official, indluding the mayor"of a city,
acting as a private cifizen, is lawfully entitled to draft an initiativAe measure and seek'private
citizéns' to carty it forward, as Mayor Sanders did in this case. Sin;:e" a chiarter amendment to
change the City’s reti’remeﬁt sys.tém can only be prompted By the City Council or the citizel_ls,
the Mayor is 1awfuily entitled to pursue the citizens’ initiative stratégy, when, as here, vthe
Mayor congiders the City Council disinterested in sucﬁ a charte_f amendment, Seal Beach,
&upra,_ 36 Cal..3d 591; he}d that a city council has an obligaﬁog to meet and confer over its own
proposed initiative, but ﬁe court exi)resély declined to decide that such an obligation applies to

a citizens’ initiative. Thus, only the “public agency” (i.e., the City and not the electorate) is
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- obligated by the MMBA to meet and confer over an initiative measure (i.e.,'its own), and
therefere the citizens may bypass the City Council and legislate directly as they did here.
The Mayor’s Policy Decision |

Consistent with the complaints, the unions argue that the Mayor rﬁade apolicy decision _
to proceed with pension reform, and, as a result of the City Council"é inaction, the ¢ity,
achieved a unilateral change in terms and conditions of employment. The unions in essence
argue a unilateral change theory. (See Moreno Valley Unified School 'Diétrz'et (1982) PERB

Decision No. 206 p. 4, affd. in part & revd in part (1983) 142 Cal App.3d 191 [estabhshment
~of any term or condition of employment prior to completlon of bargammg] )12
The elements of a umlateral change violation are: (Al) the employer breached'oy aljered
‘the parties’ written agreement or its own established past practice; (2) such action was taken

without givihg the employee organization notice or an opportunity to bargain over the change;
(3) the chenge was not merely an isola,ted breach of the contract, but amounts to a change.in
policy (i.e., it has a generalized effect or continﬁiﬁg impact upon bargaining unit members’ terrﬁs
and conditioris of employment); end (4) the change.in policy; _coneems a matter within the scope
o'f representatioﬁ. (West Side .Healtheare District (2016) PERB Decision No. 2144-M.)

Séal Bea.ch, supra, 36 Cal.3d 591, deseribes 'a unilateral change. Analysis of the
elements of the unilateral change test was unnecessary because the only contested issue was
whether the cit;/ was required to provide the uﬁion with an opportunity to meet and confer
prier to taking action. The city implemeﬁted new terms and condition of efnployment for its

employees, after its city council proposed them as charter amendments pursuait to its

Y The Mayor’s rejection of the unions’ demands to meet and confer can also be treated
as a flat refusal to batgain. (Sierra Joint Commwn'ty College District (1981) PERB Decision

No. 179 ) The flat refusal theory applies in any unllateral change case where a bargammg
demand is also rejected.
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constitutional power (Ca’l.. Const., art. XTI, § 3, subd. (b)) and the voters approved the
amendments‘ at the election. The city'was charged with la;:k of compliance with the MMBA’s
meet-and-confer requirement. The city argqed £hat it had “absolute, unabridged constitutional
authority to propose charter amendments to its electorate, which autharity could not be
impaired or limited by the requirements of the IVIMBA;.” (Seal Beach, suprd, 36 Cal.3d at

p. 596.) Bmphasizing that the statute intended to establish a "‘procedure for resolving disputes”
regarding terms and conditions of employment, sather than prescribe “standardé“ for such -
(i&. atp. 597), Seal Beach constrped section 3505 to Tequire harmonization with the city -
co.uncil’s constinltional right to propose initiative législation. (ld. at pp. 598-601.)
Harmonizing the two, the cﬁurt held ﬂlat the meet-and—confer process is to take' place before
the vote and itﬁplementation of a charter amendment. (Jd. atp. 602.) Seal Beach noted

prior cases of city charter pr,éemptioﬁ by tl;e MMBA in cases of direct conflict between the |
subst_ﬁnce of 1ocial"1egislaticu'1_aud the requirements of the statute. (fd. at pp. 598-599.)

Seal Beach describes its applicatioh of MMBA pr’\eémp;tion as an “a fortiori” case because
imposition of the meet-and-confer réquirqment on a city council proposing a charter
amendment is only a pro_cedﬁtal 0veriay on the 1o§al legislative acﬁVity. (Jd. at p. 599; see
Baggetf v, Gates (1982) 32 Cal.3d 128, 139.) “Cities function both as employers ar‘ld as

democratic organs of government. The meet-and-confer requirement is an essential component -

T8 Section 3505 provides in pertinent part:

The goveming body of a public agency, or such boards,
commissions, administrative officers or other representatives as
may be properly designated by law or by such governing body,
shall meet and confer in good faith regarding wages, hours, and
other terms and conditions of employment with representatives of
such recognized employee organizations, as defined in
subdivision (b) of Section. 3501, and shall consider fully such
presentations as are made by the employee organization on behalf
of its members prior to arriving at a determination of policy or '
course of action. ‘
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of the state’s legisi.ative SChGI‘l"lG for regulating the city;s employment practices. By contrast,
the burden on the city’s democratic functions is minimal.” (Sedl Beach, supra, 36 Cal.3d at
p. 599.) The city’s constitiatioxial‘right to propose chatter amendments was not absolute.
" Le gislation changing negotiable terms and conditions of employment can oceur by .
action of the public agency’s govering body alone or by its proposal for legislation submitted
to the electorate. (Vernon Flre F z‘gh?ers v, City of Vernon (1980) 107 Cal.App.3d 802 (City of
| Vernon); Seal Beach, supra, 36 Ca1.3a 591.) Tl:le fact that the electorate must vote to adopt a
proposed ballot measure in order to complete the.‘unilateral‘ change does not alter the
consevquence in terms' of i_mplemeﬂta-tioh; the vote merely consummétes the governing board’s
pr_opdsal for a change of policy. Aécording to the 1‘mions, the City achieved its implementation
ofa po_liby change as a result of the Mayor exeréising his policymaking authority to propose
the legislation and launching the citizens’ campaign, and the City allowing the Mayor’s
propé’sa] in the form of Proposition B to be placed on the ballot without providing the unions
an opportﬁnity to meet and confer.

PERB has held that a unilatefal change o ccurs when tﬁe employgr demonstrates a clear
intent to change a policy affecting terms and conditions of employment with no subsequén_t
wavering of that intent, and the employer has taken concrete steps to effectuate the change

' ev’en if its action falls short of actual implemehtation. (Folsom-Cordava Unified School
District (2004) PERB Decision No. 1.712; City of San Juan Capi.;'trano (2012) PERB DeciSion .
No. 2238-M; City of Vémon, Sup;ﬁ, 107 C'al.App.3d 802; 822-824 [entire policy ordered |

'rescinded, not jus¥ portion enforced].) The record establishes that the Mayor announced his
intention to seek implementation of a new policy regarding pensions. He did so at the

November 2010 press conference, his State of the City speech, and again at the April 2011
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. press conference, The Mayor emphasized that his latest proposai was a critical abjective of i:is |

administration and the focﬁs of his remaining years in office.
The City contends that the Mayor and Councilmember Faulconer only had a “concept”

for pension reform, and even that concept did not become Proposition B because it was altered
iﬁ negotiations. But the Mayor accepted the compromise of his proposal in order to obtain the
support of the Lincoln Club. and San Diego Taxpayers Association, and officially announced at
the April 2011 press confereliée that his reform initiative was proceeding to the ballot,
consistent with his previousiy sfated goal. The Mayor acted on his intention to pursue pension
reform, satisfying the requirement for taking concrete sfeps toward implementation of a new

. policy.

The City does ﬁot disputé that the Mayor’s proposal containedlmatters \;vithih the

scope of repr_eseﬁtation and that the City rej ected the unions’ demands to meet and confer over

:_ that proposal prior to the reforms being enacted through the passage of Proposition B, As in
S'eal. Beach, .9;q}ra, 36 Cal3d 591, the cﬁtical question is whether the Mayor’s announced
cOrﬁmim'ent to pursue é citizens’ initiative triggered a duty to meet and confer on the part pf
the City. The unions argue the City had such a duty based on the principles;' of agency. Thé
Mayor ié an agent of the City by virtue of the statute—which cbmpel‘s a duty to meet and

| confer on the City and its-designated representatives— and by virtue of common law agency
principles—which prevent the City from arguing that the Mayor's pursuit of the initiative as a |
private citizen relieves the City of its statutory obligations. |

Statutory Agency

The MMBA has two stated ptupbses; “(1) to promote full communication between
public employers and employees; and (2) to imprd‘.ve,personﬁel management and employer-
employee relations within the various public agencies.” (Seal Beach, supra, 36 Cal3dat

34



p. 597.) “These purposes are to be accomplished by establishing methods for resolvihg
| disputes.over employment conditions and by recognizing the right of public employees to

erganize and be represented by employee organizations.” (Ibid.) The principal method for

resolution of disputes over employment conditior;s is the meet-and-confer process.

Section 3505 speaks to the obligation to meet and confer, the core, reciprocal duty

mmposed on the public agency and its employee organizations‘. It also contains language
- rteferencing ihe prohibition against unilateral changes in terms and conditions of employment
that is applicable to all the statutes administered by PERB (See Berkeley’ Unified School
* District (2012) PERB Decision No. 2268, p 12. ) The second clause of the ﬁrst sentence sets
forth the general duty to meet and confer requiring that the governing board and its designated
repreSentatives “consider fully such presentations as are made by the employee organization on
~ behalf of its members _ﬁrier to arriving at a determination of policy or coui'se of action.”
(Emph'asis added.) Seal Beach illustrates, unremarkably, that a city eouneilfs decisien to |
propose an alteration of terms and conditions of employment by way of a charter initiative is a
determination of policy or course of action that triggers a duty to meet and confet

The City maintains that only the City C011n011 cati make a determmatlon of policy by

virtne of section 3505 and the Mayor lawfully chose to avoid such a determmatxon by
undertaking an initie.tive campaign as a privete citizen. The City argues that the MMBA:
“assemes,that the governing body is making the ultimate detetmination of policy or course of
action. If tf;ere z's' no counci[ involvement in any determinqtz‘on af palicy or course of daction, |
there is no duty to meet and canfer (Original emphasis.)'* | |

Sectlon 3505°s commandls not limited to the govermng body Although the governing

body is légally responsible for enacting leglslatlon on terms and conditions of employment

' Hereafter all emphasis in quoted material from the parties’ briefing is in the original.
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| (e.g., most often by adopting a tentative agreement.), the duty defined by section 3505 is also
imposed on “other representatives as may be properly designated by law or by sucﬁ governing
body.}” The Mayor is unquestionably such an “other répresentative.” Nor can section 3505 be
;ead as confining itself to pplicy determinations or intended courses of actions, of the governing
body. PERB has construed'all of the statutes under its jurisdictions as'_requiring negotiations
on proposals to change nggotiablé subjects regardless of whether accomplished through
legislative aétion by the governing body. (See Hunfington Beach Police Officers’ Assn. v. City‘
of Huntingtorn Beach (1976) 58 Cal. App.3d 492 [chief of police]; Orﬁnitrans (2009) PERB |
Decision No. 2030-M [supervisor]; Los Angeles Unz‘ﬁed'Schotﬁ ‘Disvtrict (2002) PERB ’Decision
No. 1501 [district superintendent acting on recommendation of chief of police].) Therefore-aé
the City's chief negotiatof, the Mayor has a duty by the terms of the statute to ﬁr‘ovide advance
notice @d opportunity to meet and confer over proposed changes.

The City’s claim that the Mayor lacks authority to make a policy decision in terms of a
ballot measure (only the City Council has that r’i-éhf), and any attempt t'o do so would amount |
to an unlawful delegatio.n of legislative power, is misdirected. The policy decision reléyaﬁt to

- the MMBA is one to change negotiable subjects, not wheth,e; to seek placement of a policy to
that effect lon' the ’oallotT In the Seal Beclzch si.tﬁatiou, the city ,coﬁncil is not legislaﬁng per se,

‘ but'offeﬁng a proposal to be adopted by legislative action on the part of the electorate. By the
sarne redsoﬂing invol;ed by the Mayor, a mﬁj ority of the City Council’s members could
propose an initiative measute as private citizens for the express purpose of circumventing the
duty to meet and confer, thereby rénde,riﬁg the ,r'equi.rement of Sea! Beach ineffectual. The
City, as the p11blic agency, has a duty to refrain from unilateral action undertaken by the
Mayor, nbt simply beﬁauée he is a C.ity. official with -polfcymakiﬁg discretion, but because he is
a statutory agent for purposes of meeting and conferring,
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The City also contends that the Mayor has no alltherity to make ’a bargaining proposal -
to the unions without the City Council’s prior approval; and therefore he could not present his :
initiative proposal directly to the unions. The unidxls do not dispute that currently the Mayor
must obtain prior approval of all initial bargammg proposals including ballot proposals > But -
they rely on the City Charter, whmh establishes a “shared duty” between the Mayor and the
City Council for discharging the City’s duties under the MMBA and City policy which
requires that the Ma.ye} pregent any proposal for an initiative measure to fche City Council. The
Cit& Charter does afford the Mayor authority to recommend “measures and ordinances” he .
4f1nds “necessary and expedient” to the City Couneil, and the Mayor decided to pursue a
legislative “measure” here, He communicated bis polic}; decision to the City Ceuncil in his -
State of the City‘speeeh, which, accordiﬁg to the City Chalter; is to include recorbmenciations
to the Council on the affairs _of-the.City, ‘By seeking the City Council’s approval for initiative
propo.sa'ls and complying with Ci’tii policy in the pa'st., the Mayor has treated the Ci’ty C01'mci1
as his superviéing authority in labor relations terms. In terms of his si:atutory duties, the Mayor
has gone outside the chain of command. The Mayor cannot have it both ways; he ce.nnot be
lackipg in authority to make decisions on labor relations matters, yet also have the abilﬁy to
take actions that have the effect of changing terms and conditions of employment. The
" Mayor’s failere to consult the City Council demonstrates a breach of the shared statutory
. resp ongibility, which the Counc11 could reasonably have rebuked if it had so chogsen. Itis true
| then that by allowmg the Mayor to bypass the City Council in the manner that he did, the City .

Council abdlcated its supervisory responsibility under the MMBA (Voters Jor Responsible

® According to Chadwick, this policy took effect after City Attomey Goldsmith’s 2009
memorandum. Nothing in the 2009 memorandurn su gaests the intent to supersede the Aguirre
opmlon or diminish the Mayor’s ability to propose an initiative measure directly to the
unions—or at least the substance of such a proposed measure.
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Retirement v. Baar‘d af Supervisors of Trinity County (1994) 8 Cal.4th 765,- 783 (Trinity
County) [legislative body has a superviéery role].) | |
The Mayor’s decision not to request approval of his initiative measure was based on a
presumption that the City Council would reject it. But it was also based on the Mayor’é desire
to avoid the negotiations process and any eompromise in the material terms of his proposal—
the essence of unlawful employer unilateral action, After choosing not to request the Councll’
approval of his ballot initiative, the Mayor uged the advantages of his ofﬁce including
alhances with Councilmembers Faulconer and DeMaio, and the City Attorney, to promote his
pension reform concepts as ‘a citizens "’initiat’ive. (See City gf San Diego, supr;a, PERB
-Decisiou‘Ne. 2103-M, pp; 13-14 [City charter’s definition of'the city attc)‘mey;s duties does not
justify disregatci of the MMBA, and the city attorney had a choice whether to comply with the
"preemptive duty to meet and confer].)
In light of Seal Beach, and given the City’s legal responsibility to meet and confer and
supe;visory responsiﬁilitf over its bargaining representatives, section 3505 ;Ilust be eonstmed
- 1o require that the City provide its unions the opportu:eity to meet and confer over the Mayor’s
proposal for pensien reform before accepting the benefits ofa unﬂateraily imposed new policy,
when the Mayor, invoking the weigﬁt of his office, has taken concrete steps toward qlialifying
his policsf determination as a ballot measure. |
The Agency Theory of Liability | .

| Agents are classified according to the origin of their authority (actual or apperent) or
the scope of their authority- (general or special). (Civ. Code, §§ 2297, 2298, 2299, 2300. ) An
actual agent is onereally employed by the prmclpal (Civ. Code, § 2299.) “Actual authonty is
suchasa prmmpal intentionally confers upon the agent, or intentionally, or by want of

ordinary care, allows the agent to believe himselfto possess.” (Civ. Code, § 2316.) Apparent
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anthority (i.e., ostensible authority) is “such'as‘ a ptincipal, iﬁtehtioually ot by want of Stdinary
- care, causes or allows a third person tt; believe the agent to possess.” (Civ. Code, § 2317.)
Ratiﬁcéttion allows for a third method of establishing an agency relationship. It occurs through
the voluntary election by.a person to ad:)pt as his own an act of another, the effect of whichxis
to treat the #ct as if originally authorized by him. (.Civ.. Code, § 2307; 2B Cal.Jur.3d (2007)
Agency, § 67,} p. 261, § 85, p. 289.) |
PERB and National Labor Relations Board (NLRB) have adopted the principles of

;gency. Agency is employed to imp c;sel liability on the charged party for the unig.wful acts
| of its employee; or reprc;:sentatives even when the principal is not at fz;ult and takes no
gtct:ive part in the action. (Chula Vista Elementary Scﬁbol District (2004) PERB Decision
| No. }1647 (Chula Vista), Inglewood Uhg’ﬁe& School District (1990) PERB Decision No. 792
- (Inglewood); D & F Industries, Inc. (2003) 339 NLRB 618, 619-620; see Vista Verde Farms v..
Agricultural Labor Relations Bd. (19.81):29 Cal.3d 307; see also Civ. Code, § 2535.) AA_gency
" .principles are also‘employed to determine the existence of an agency relationship for purposes
of ascertaining authority a.nd_imputinﬁ notice to the principal. (Mount Diablo Unified Schaql
District, et al. (1977) EERB'® Decision No, 44 [whether a grievancé repreéehtative is an agent
of an employee organization); Saﬁvay Steel Products, Inc. (2001) 333 NLRB 394, 400
[authority to hind principai in né gotiations]; Marin Commmity College Disirict (1995) PERB
ﬁecision No. 1092, adopting administreitive law judge’s decision at p. 78 [notice impu@éd];
Repeo Distrz‘buﬁng, Inc, (1984) 273 NLRB 158, 163 [same].) Both PERB and the NLRB rely
on.common law principles of agency. (Inglewaod,v s@m, PERB Decision No. 792, pp. 19-20;

Allegany Aggregates, Inc. (1993) 311 NLRB 1165, 1165)

 Prior to 1978, PERB was known as the Educational Employment Relations Board -
(EERB), |
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NLRB precedent is apphcable except to the extent Limited by the Inglewood demsnon
(See Compton Ungf‘ ed School District (2003) PERB Dec1s1on No. 1518,p. 5 (Compton)
Chula Vista, supra, PERB Decision No, 1647, p, 9.) In Inglewood, PERB adopted the view
that the Legislature did not intend for it to find vicaﬁous liability itl cases of apparent authority
regardless of whether the employer authorized or ratified the purported agent’s unlawful
conduct. (Id. at pp. 17 18; Inglewood Teachers Assn. v. Public Emplaymen! Relatwn.s' Bd.
(1991) 227 Cal. App.3d-767, 780; Compton, at p. 5; but see Chula Vista, at p. 9 [actual
authority suffices qnder the NLRB test, dtsﬁnguishing Ingl'ewaaa’]l.)
Actual Authority

In the more general ﬁamewotk of transactional liability, the acts of an agent are bindittg |
on the principal when the agent acts within the scope ot’ his actual (ot ostensible)'authotity.
(Civ. Code, § 2330; 2.‘Wi-tkin, Summary of Cal. ng (9th ed. t987) Agency, § 75, p. 79
[“qui t‘acit pet alium facit per se” (“he who acts throngh another does the act hi:ilself’)] ; see
Monteleone v. Soulhet'n California Vending Corp. (1968) 264'Ca1.App.2d‘798, 806.) The dnions
contend that the Mayor spoke for the City when he stated his intention to place his pension
reform proposal on the ballot. Actual authority may be conferred by precedent authorization or
subsequent ratification. (Civ. Code, §§ 2307, 2310.)

Similaxly, tmder the app']jcation of agency principles for purposes of vicarious ]jability, a
principal is responsible fot the unlawful acts of his agent when he acts within the scope of his
employment. (See Rest.2d Agency, §§ 216, 219, subd. (a) see also Civ. Code, § 2338 ) In this

case, the action alleged to be unlawful is the Mayor’s pursult of a unilateral change,"”

"’ The Restatement Second of Agency, section 12, comment (a), explains that actval
and apparent agents have the “power” to affect the legal relations of the principal in matters
connécted to the agency that is broader than their “authontjf as agents (e.g., to bind the
principal to a contract or subject him to an action in tort despite a lack of authority). (See
2 Witkin, Summary of Cal. Law, Agency, § 76, pp. 79-80.)
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An agent/servant is acting within the scope of his agency authority/employment when

he is “actuated, at least in part, by a purpose to serve the master.” (Rest.2d Agency, s:‘lpra,'.

§ 228, subd. (1)(0).) There can be no question that the Mayor pursued the initic;xtive measure
for the benefit of the City with the goal of i 1mprovmg its financial health He has done so m the
past at the bargammg table as the City’s chlef negotiator. The City Charter authorizes the Mayor
to recom:mend leglslatxon to the City Cowuncil, The Mayor and his pohcy-makmg staff -
_considered and discussed pension reform in their U’fﬁclal capacities and 1degtlﬁed the Mayor’s
new reform concepts as a principal goal of his last term. The Mayor’s chief of pqlicy and chief
executive officer believed consideration of the merits of the proposal was legitimate City
business. The Méyor never asserted that he pursued peﬁs;io‘n reform for personal iuteresis, and
he dismis‘sed the suggestion that he pursuéd it as a means to burnish his legacy as an elected
official. (Cf. Inglewood, suprd, PERB Decision No. 792 [school principal’s.mptivation to
vindicate his personal reputatiOn]; Rest. 2& Agency, § 228, subd @)

The City does not dispute that the Mayor has respon51b111ty for negotiating with the
" unions, hut coutends he may only be liable for conduct ¢ ‘when he is engaged in the meet and
confer process, which is when he is formulating [the] City’s positions for presentation th, and ‘
ulfiinate approval by the City Council.” This argument is unpersuasive. Pursuit of the pension -
reform concepts was withfn the Mayor’s general scope of authority in terms of the subject

" matter. (Rest.2d Agency, § 228, com. (a).) Agents are afforded discretion by which to achieve

their princ;ipal’s objebtives. “Agency is the relation tha‘t results from the act of one person,
“called the princiﬁal, who authofizes another',} called the agent, to conduct one or more
transactions with one or more third persons and 1o exercise a degree of discretion in effecting
the purpose of the pfincz‘pal.” (Workman lv. City of San Diego (1968) 267 Cal.App.2d 36, 38,

quoting Wallace v. Sinclair (1952) 114 Cal.App.2d 220, 229, origin.al emphasis; Ci.v. Code, -
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§ 2319.) The Maydr exercised his discretion in a manner hg believed would permanently fix the‘ :
problem with pensions. The City is‘responsible for the Mayor’s pursuit of the citizens’ initiatiize
because a principal is respopsible for its agent’s conduct, so long as that conduct is within the
general écope of the agent’s authority, even though the pfincipallmay not have authorized the
specific acts in question or ratified them, (Cbntenyvora;y Guidance Service, fnc. (1 988)-
291 NLRB 50, 64; Bio-Medical Applications of Pue;'to Rico, Inc. (19845 269 NLRB 827, 828;
Compton,'szépra, PERB Decision No. 15,A18’, p.5; Monr_eleoné v, Southern California Vending
Corp., supra, 264 Cal.ApL-J.Zd 798, 206 2B Cal Jur.3 d, Agency, § 467, pp. 227-228.)
The City Council was well aware of the Mayor’s policy decision and his efforts to
.impll‘ement it. The City boiincil also ‘became aware through th'e City Attorney’s correspohcience
with the unions’ attomeys that the City would refuse to meet and confer over the Mayor’s
proposal And it was on notice of Clty Attomey Aguirre’s oplmon that the Mayor 5 pursult ofa
citizens’ initiative carried potential lriabﬂ:ity in terms of the duty to meet and confer. The City
Councii tqok no aétion as a body in spite of these events. By want of ordinary carg; the City
Council allowed the Mayor to bélieve he could pursue his citizens’ initiéltive and that no conflict |
existed between his roles as elected official and private citizen, (Ifzglewood Teachers Assn. v.
Public Employmgnt_Refations Bﬁ., supra, 227 Cal.App.?:d atp.781.)
. Furthermore, agency nee.d not be based on precedent actual authéﬁty. Thé City ratified
the Mayor’s actiox.l b,y acquiescing in the May;or’s promotion of the initiative, _placing the
" initiative he endorsed on the ballot, and denying the unions the opjaoﬁunity to meet and confer,
while acceptingbthe benefits of-Propositién B. (Civ, Code; § 2367.) .
Apparent Authorit‘x. '
PERB has held that “[a]pparent authority may be found whel;e au' employer reasonably
allows employees to perceive that it has authorized the agent to engage in the conduct in
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question.” (Chula Vista, supra, PERB Decision No. 1647, at p. 8, citing -Comptoﬁ, supra,
PERB Decision No. 1518,) This leads to the conclusion that the employees or third parfies may
reasonably believe the alléged agent “was reﬂedting company policy and speaking and acting |
for management.” (Compton, atp. 5, fn 3, cf. Shipbuilders (Bethlehem Steel) (1986)

277 NLRB 1548, 1566 [outrageous unauthorized acts not imputed because they would have
disabused the thlrd party of any notion of authority].) Acceptance of the benefits of the
purported agent’s acts with prior knowledge of those acts w111 be 51gn1ﬁcant in finding agency.
(Compton, at p. 5.)

The evidence suppotts the unions’ claim of apparent authority. Bargaining unit
employees aqd the public were reasonable in concluding that the Mayor was pursuing pensicm
reform il“l his capacity as both elected official and the City’s chief executive éfﬂéer based 611
~ his public s.tatements, news coverage c.)f those statvéments,b and his histéry of dealing with
unions on peﬁsion nﬁ,atters, some in the form of proposed ballot initiﬁtives. Most telling was
the April 2011 news conference, which z{ired after the culmiﬁation gf a four-month effort to
cealésce support around a single iliitiative measure in concért With organized private interests.
| The press conference took place at City Hall. The 10:00 p.m. local television news report

descrflbed the Mayor’s plan to proceed with the compromise initiative as the jomt effort of the
Mayor and Councilmember DeMaio. The Lincoln Club and San Diego Taxpayers Association

were only mentioned as having brought the two City officials together. In the cases of
“vicarious liability, 10\'?Vel' rankmé management representatives are less likely to be viewed as -

speaking for management. The Mayor operates as a strong mayor and is the highest ranking
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elected ofﬁciel whom the public could reasoeably believe spoke fer the City and reflected its '
policy.“3

The Mayor did not act alone in pursuit of the City’s interests. Councilmember
Fatltcener; Councilmember DeMaio, and City Attorney Goldsmith were known endorsers of -
.the Mayor’s proposal. Quantifiable time and resources derived from the City as tlescribed in
the reeord were devoted to the Mayor’s promotion of his initiative, notwithstanding the views
of some or all of the City’s Witnesses that their activities were en personal time,
(Cf. Inglewood, supra, PERB Decision No. 792.) Even if done on non-work time, their
defense that these activities were done.fer private perpc_)ses is no stronger than the Mayor’s,
because the evidence establishes they were motiveted to act in the _intereSts of the Mayor, who
-was their supervisor.

In addition, irt light of the Mayor’s tecord of negotiating over 'pension matters,
bﬁrgaiuing unit employees esp eeielly could have reasonably coneluded that the City was
permitting the‘Meyor t0 pursue his campaign in order to avoid meeting and conferring. The
November 19, 2010 Fact Sheet noted a distinctiOn between ttle Mayor’s pengion plan and
retiree health beneﬁts by statin g that the latter were currently in negotiations, a statement
* carrying the 1mp1|cat10n that the pension proposal had been deemed non-negotlahle

The C1ty contends that evidence is 1ackmg that the City authorized the Mayor to embark
on hlS plan for a citizens” initiative; that is, there is 1o ev1dence “the C1ty Ceuncll represented
that Jerry Sanders was acting as the City’s agent when proposing his pension reform concepts or =

supporting what became [Proposition B].” Affirmative representations vouching for the conduct

* Inglewood, supra, PERB Decision No. 792 is distinguishable because there the
school principal had no prior responsibility for representing his employer in labor relations
matters, The “cautious” approach adopted by PERB in the case arises in the context of
vicarious liability for employees not generally perceived as speaking for management. (Id. at
p. 18)
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of the purported agent have been absent in PERB’s vicarious liability cases, and so the inquiry is
whether the percépti(m of authority is warranted by other circumstances, Ratification, through
failure to repudiate once the agent’s conduct has been made kuoWn to the principal, is generally
the manner in which apparent authority is established in PERB cases. (Inglewood; supra,' PERB
Decjsioﬁ No. 792; Chula Vista, supra, PERB Decision No. 1647; Civ. Code, § 2310.) The City
Cm'mcil never repudiated the Mayor’s pub]icly stated commitment to pursue a citizens’ initiative,
'or- claimed that the Mayor acted outside the scope of his authoﬁty. (State of California |
A(Departmems of Veterans Affuwirs & Personnel Administration) (2008) PERB Decision

' Noi. 1997-8, p. 21.) Thé fact that the Mayor may have believéd the City Council as a whole did
not suppoﬁ his pension reform concepts does not undermine the reaslonablenessl of thé perception |
of his'authd_rity to speak_ on behalf of the City. His waé a private opinion he shared with no one
outside his office, | ‘

'The Mayor’s statements to the press that he was pursuing pension reform as a private
citizen are insufficient to overcome the reasonable -c'onclusiOn of apparent authority drawn
from his actions unde;tai;en fo.r the benefit of the City. Apparent authority is not determined
by the representations or conduct of the purported agent élone. (2B Cal.}ur.3d, supra,

Agency, § 58, pp. 244-245; Taylor v. Roseville Toyota, Inc. (2006) 138 Cal.App.4th 994, 1005; .
: RBio-Medical Applicatidns of Puerto Rico, Iné., supra, 269 NLRB 827, 828 [agent’s denialsdo

not refute apparent authority].)

The Citizen Proponents as Special Agents

The unions contend that the named sponsors of the initiative, Boling, Zane, and -
Williams, were gpeoial agents of the Mayor and Councilmember Faulconer in their.pursuit of
the pension reform proposal. A special agent represents the prineipal for a particular act or

, fransaction. (Civ. Code, § 2297, see Alliance Rubber Co. (1987) 286 NLRB 645, 645.) Actual -
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authority is nonmally established by a manifestation of consent on’ the part of the ptincipal for
the agent fo act on bis béhalf and consent on the part of the agent'to act on the principal’s
behalf subject fo his control. (2B Cal. Iur 3d, supra, Agency, §2, pp. 157-158 see van’t Rood
v. County of Santa Clara (2003) 113 Cal App.4th 549, 572.) I-Iere the element of control is
lacking. After the negotiations with représentatives from the Linco]n Club and the San Diego
‘Taxpayers Association, the Mayot was asked and did agrée that Zane could run the initiative
camﬁaign from the Lincoln Clui). There is no evidence the Mayor retained authority to run the
campaign; |
~ However, rqtiﬁcation and apparent aufhon‘ty apply in this case so as not to excuse the
City’s failure to meet and confer .based on the actions of pfivafe citizens invdl_ved in thé
passage bf Proposition B, (Civ. Code, § 2307; Dean Industries, Inc. (15{67)- 162 NLRB 1078,
| 1092-1093 [agénc'y of to_-wnspeople and business leaders].) The Mayor may not have believed
the private initidtive proponents were his agents, but he actively songht Vtheir support, and his
alliance with them was no secret. The relationship was widely broadcast fhrough the KUSf
account of th;e April 2011 press conference. Th;a Mayof SpOk_E‘: at the victory celebration of the.
Lincoln Club, where he was afforded credit, and accepted credit, for the passage of
Propositioﬁ B Furthermore, the City Coungil, through the involvement of Counciime.mbers
DeMaio and Faulconer the City Attorney, and the Mayor’s staff, had ﬁotice of the Mayor’s
alhance with the cmzens groups and his efforts to forge aunified front. (Marin Community
College District, supra, PERB DeGISlon No 1092 )
Agency prmmples are approprlately applied to ﬁnd that the City was responsible for the
Mayort's policy determination and his activities undertaken toward its implementation, The
Mayor’s attér;lpt to act'as a privafe citizm———a simultaneous denial he acted on behalf of the

City—signaled his intent to shed himself of his role as statutory agent for the City. The success
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1

of this strategy was dependént in large measure on the Mayor’s representation in his capacity
as an elected official thht Proposition B was a credible and lawful policy decision, necessary to
address the City’s unfunded pension liability and deserving of the voters’ support.
The City’s Defeﬁses Arising from fthe Citizens’ Initiative Process
The City begins from the premise that Proposition B was independently presented to
the City C].erkl by’citizensb groups, coupled with the claim that t?le unions’ attempt to prove the
Mayor contrblled the CPR Commiittee and the campaign has failed, as demon.étrated in
partlcular by the fact that his proposal Wwas sxgmﬂcantly altered thmugh negotiations, As to the
‘Mayor’s initial policy statements, the Clty argues that the Mayor did nothing more than seize
on an idea for budget reform, promote that idea, and wait for citizens groups to come forward
to carry it toward a.successful conclusion at the hallot.box. The City relies on statutory
| provisions,‘case law, and the First AInendment; which protect the Mayor’s right as a private
| citizen to suppoit the Proposition B campaign.

- ‘The City’s defense was estabhshed early in the dlspute when the City Attomey read the
unions’ demands as seeking to negotiate over the hallot 1n1_’r.1at1ve presented by the mtxzen
proponents. The City believed its refusﬁl to meet and confer was justified based on the
absence of legal precedent requiring neﬁotiéﬁons over a citizens’ ballot initiative. ‘At the same
time, the City ignored thé unions® demand to meet and confer over the Mayor’s policy
decision, Wheti:ér this was intentional on the City’s part is ‘unimportant. The City’s denial. |
thaf the Mayor made a policy determina_tibn for which the City 1s responsible has been rejected”

for the reasons explained above. By not seeking to bargain over Proposition B per se, the
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unions avoid me question left i?pen in Seal Beach, supra, 36 Cal 3d 591.% The unions’ case
does not require demonstration th_at. Seal Beach should be extended to citizens’ initiatives.

Nevertheless, the Ci;:y asserts that the citizens’ right to directly legislate “is by its very
nature and purpose a means o bypass the governing body of a public ag'ency;” that the Mayor
“qbvio*;isly chose the initiative to-bypass the City Couﬁcil;” and that the consequeilce of such a
“politit;a] decision” is lawful avoidaﬁoe of the meet-and-confer requirement. Even‘the Aguirre
opinion, upon which the uni.ons rely, suggested this circumvention based on the view that
(1) the City has no duty to meet aﬁd confer'ove; a citizens’ initiative, and (2) the Mayor has' a
Tight as a private' citizen to participate in such a campaign. However, the former issue is
simply unsettled. (Secr! Beach, ;S‘upra, 36 Cal.3d atp. 599, fu. 8,) Aguirre qualified the second ‘
pmposition‘with the principles of agency. As to that proposition, the question is not whether
the Mayor has a bonst@tutional right as a private citizen to support an initiativelca.mpaign (he
does) but whether he can initiate one when the City he nﬂ‘icialiy represents has failed to.
provide the unions with an opportunity to meet and confer. In other wo ;cls, the proper question
for this case is whether the Mayor is pr‘ivilq'g‘ed to bypasé the City Council and its SeaZ Beach
obligation, and there.by Bypéss the' unidns.

The City’s argurr%ent'engﬁenders conﬂic‘t with the prnciple of biia,teralism that 1s
fundamental to coﬂective bargaining smmtés. Seal Beach, supvm,‘ 36 Cal.3d at p. 597 stated:
“The simple question posed . . . is whether the unchallénged constitutional power of a charter

city’s governing body to propose charter amendments may be used to circumvent the

“The unions’ interest in bargaining with the Mayor without implicating the rights of
the citizen proponents is not difficult to ascertain, They could have hoped for & compromise
proposal with the Mayor, possibly through intervention of the City Council. Even assuming
the CPR Committee’s measure would have succeeded on its own, a compromise solutiot of
any derivation would have resulted in the presentation of a competing initiative measure,
possibly giving the electorate a more moderate option for addtessing pension costs.
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lagislétively designed methods of accomplishing the goals of the MMBA..” The same qgestion -
ig posed here as to the Mayor’s -éuempt, together with two Councilmembers aﬁd the City
Attorney, to propose.a cﬁmter amendment and seek private support to carry ij: forward.
Bilateralism in the b’argainiﬁg relationship is predicated on face-to-face, Qve-md~tﬂe at the
bargaining table. PERB has explained that the duty to bargain im,:ludes the “concomitant
: leigation to meet and negétiate with no others, including the employees themselves [and]
actions of a[n] erployer whic_h are m derogation of the qulhorz‘ty_ of the‘gicll}sive representﬁﬁve
are evidence of a refusal to negotiate in good faith.” (Muroc Unified School District (1978)
PERB Decision No. 80, p. 19, emphasis added, fns. omittéd; see also § 3543.3; California Stale
University (1989) PERB Decision No. 777-H; Newark Unified Sch qol District (2007) PERB
Decision No. 1895.) “Derogation” is defined as “a l‘essening or weakening {of power, apthority,
position, etc.).” (Webster's New Twentieth Centurj Dict.) The principle. of bilateralism
prohibits the employer from engaging in practices that reward 1t for bypassiﬁg the exclusive
representative, Such practices constitute direct interference with the e;mployees’ night o be
repre;.ented by their chosen representative. (California State Universily, citing Medo Phola »
Sup-ply Corp. v. NLRI (1944).321 U.S. 678, 684-687; see also Safeway Trails, Inc. (1977)
233 NLRB 1078, 1082, affd. (D.C. Cir. 1979) 641 F.zd 930, cert. den. (1980) 444 U.S. 1072.)
Bypassing occurs when the offending party’s intent is to a.chiéve bargaining objectives
while circutventing the negotiations process. It takes the form of{con‘d’uct seekiﬁé to
influence a party not iﬁvplved in the negotiations, typicaliy either the governing boara of the
| employer or rank-and-file employees in the exclusive representative’s bargaining umnit.
(Ca[iforﬁfa State Unf-ve%sz‘ty (1987) PERB Decision No. 621-H [union president 6ffe;ed two
proposals to thv:c board of trustees never offered vat the bargaining table]; County of Inyo (2005)

PERB Decision No. 1783-M [union representative'communicated with the In-Home
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Supportive Services Advisory Board]; Muroc Unified School District, supra, PERB Decision -
No. 80 [management’s campaign to sway employees].)

This case reveals the anomaly in MMBA jurisdictions presented by the existence of two
legislative bodies—the goveming body and the electorate—each haying the power to legislate
terms and conditions of employment but oniy one, the: govering ‘body, having the statutory
obligation, at least textually, to meet and confer. The court in Trinity County, supra,

8 Cal.4th 765, described this situation as the “problematic nature of the relationship between
the MMBA and the [init_iative-]referehdum power.” (Id. at p. 782.) Irinity County vindicated
the principle of bilateralism -in the face of an assertion of the citizens’ right to legislate. There
the county refused to place a referendum on the ballot that would have rescinded an MOU
agreed upon between a union and the county’s governing board. Two statutes presented
potential preemptive effect: Government Code section 25123, subdivision (e}, which affords
immediate (unconditional) effect to a ratified agreement, and the MMBA, which addresses the
authority of the governing body to legislate over terms and conditions of employment. The
court concluded tliat both statutes signaled sufficient legislative authority to nphold the -
‘governing body’s rejection of the citizens’ ﬁetitiou. In sdrﬂnding, the court concluded that the
purposes of the MMBA to prombte “definitive resolution of labor-management. disputes
through the collective bargaining process” preempted exercise of the local referendum power'.
The court explained:

[T]he effectiveness of the collective bargaining process under the

MMBA rests in large part wpon the fact that the public body that

approves the MOU under section 3505.1—i.e., the governing

_body—is the same entity that, under section 3505, is mandated to
" conduct or supervise the negotiations from which the MOU

emerges. If the referendum were interjected into this process,

then the power to negotiate ati agreement and the ultimate power

to approve an agreement would be wholly divorced from each

other, with the result that the batgaining process established by
the MMBA could be undermined, This kind of bifurcation of
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authority between negotiators and decisionmakers would not be
considered lawful were it to occur m the realm of private sector -
labor relations.

.(T rinity C’aunty, at pp. 7 82-783, citing NLRB v. Al;‘erma,n Transort Lines, Inc, (5th Cir. 1979)
587 F.2d 212, 226-227 .)‘ The requireiﬁent for such a referendmn sanctions a “kiﬁd of bad faith
bargaining process in which those who possess ﬁ;e ultimate reservation of rights to approve the
collective bargaining agreement—i.e., 1.he~e1ectofate—are eomeleteiy absent from the
negotiating table.” (/d. at p. 783; see also United Paperworkers International Union (15;92) _
309 NLRB 44, 52-53 [statatory representatiy*e may not unilaterally extend til’e scope of its
agency ‘authority for the i)urleose of interjecting extraneous influences into the bargaining
reluetionship].) |
The Mayor’s choice of a citizens’ initiative as a vehicle to implement his palicy

determmatlon is not pr1v11eged because it amounts to bypassing of the unions. T he absence of
case precedent holdmg that a duty to meet and confer attaches to a cltlzens’ initiative does not
* constitute an afficmative llcense for the Mayor to depnve a union of its rlght to meet and -
confer T hough he charactenzed his initiative campaign as the activity of a private citizen, the
Mayor pursued pension reform in hxs capacxty as an elected official, and could not disown his
. 'etamtory obligation to comply with the MMBA. _ (Citj) of San Diego, supra, PERB Decision
No. 2103-M, pp.. 13~14.)‘ |

- The Clty cites League of Women Voters of California v, Cauntywzde Crzrmna? Justice
' Cooi'dmafmn Com. (1988) 203 Cal.App.3d 529 for the proposition that if the legislative body
hes pfove_n disinterested, p'ubli.c officials may draft and prop.ose a citizens’ initiative “in the
‘ hope ﬂ'sympathetie private supporter Wi.ll forward tile cause and the public will prove more
receptive.” That case dealt with the question of whether tﬁe use of public funds by

governmental staff in developing initiative proposals in the public interest violated the
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prahibition against use of such funds ;for partisan political activities. (See Stanson v. Mott
(1976) 1-7 Cal.3d 206 [public expenditures supporting or opposing é_m initiative measure are
unlawful, but some exbenditures fbr such measures not in the nature of lobbying or partigan
car'.npai gning may be proper].) The determination of a policy to change terms and conditions
of e.mfloyment may in some instances be a ﬁmf:ter of “legislative discretion” but it is not
' simply a determination of “what constitutes a public purpose,” like the propqé:al for an
initiat{ve on criminal justice matters in the cited case. (League of Wbmen Vaters of California
v, Countywide Criminal Justice Coordirmﬁon Com., supra, 203 Cal.App.3d 529, 548.) A
determination of policy within the meanjug of section 3505 is constrained by the duty to meet - :
and confer. Seal Beach, supra, 36 cal.3d 591, which embodies that ve_ry.princ'iple, s nota
.prohibiition on legislative activity. |

Neither do sections 3203 and 3209 ﬁarﬁqg governmental 'réstrictiqns on political
activity by public officials, including prométion of ballot measutes affecting terms and
conditions of erﬁployment, anci other cases cited to the same effect by the City, establish any
privilege to vioiatge the MMBA. (See Kinnear v. City and County of Sqn Francisco (1964)
61 Cal.2d 341; Pickering v. Board of Ed. of Tp. High School Dist. (1 968) 391 U.5. 563 ) |
Followiﬁg NLRB precedent, PERB has held that the First Amendment free gpeech right cannot -
be exercised for the purpose of violating the statute. (dntelape Valley Community Céllege
Distr:icr (1979) i?ERB Decis'i'on i\To. 97, citing NLRB v. Virginia E ler.:iric & Power Cao. '(194i) |
314 US 469 [labor act does not enjoin free speech, and sanction of the statute is not for the
. punishment of the employer but the protection of the employees).) Consistent with the
Mayor’s view, if the City Council had propos‘ed the same initiative and fulfilled its Seal Beach
‘obligation, it would be presumed its mémbers could engage in éch'viti es as privaté citizeps to

promote their proposed legislation. Here, the Mayor proposed a ballot initiative in his capacity
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as an elected official, but he, the City Council, and therefore the Cify, refused to meet and
confer overit.
Conclusion
fhé Mayor under the color of his elected o.fﬁce, supported by two City .
Councilmeinbers and the City Attomey, undertopk to launch a pension reform inifiative '
campaign, raised money in support of the campaign, helped craft the language and content of
the initiative, and gave his weighty endorsement to it, all while d.en'ying the unions an
opportunity to meet and confer over his bolicy‘determination in tﬁe form of a ballot proposal.
. By this conduct the Mayor took concrete actions toward_implementatioﬂ of the xeform
initiative, the consequence of which was a unilateral change in terms and conditions
. of employment for tepresented etmployees to the City’s considerable ﬁnanciai heneﬂt_.
Seal be_ach requires negotiations .x‘xlrhen a public agency,‘ acting through its goveming body,
makes a policy detemﬁnaﬁon that it pr;)p’oses for adoption by t‘h‘e electorate. By vittue of the
Mayor’s status as a statutoriiy defined ﬁgent of thé public agency and pbmmon law principles
of a’gen.cy,‘ the same obligation to meet and confer applies to the City because i;c hasg ratified the
policy decision resulting in the ﬁnilﬁteral chang;, and because the Mayor was not legally -
privileged to pursue impiementation of that change as a private citizen. These conclusions
make it unnecessary to address any other contentioﬁs ufged by the unions,
REMEDY
Pursuant to section 3509(a), the PERB under section 3541.3(i) is empowered to
 take anjr action and make any determinations in respect of these ‘ |
charges or alleged violations as the board deems necessary to
| effectuate the policies of this chapter.
Ihe’ City has violated section 3505 of the MMBA and PERB Regulation 32603(c) by

failing and refusing to meet and confer over the Mayor’s 2010-2011 proposal to reform the
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City’s defined benefit per;sion plan prior to placing. Proposition B on the ballot. Because the

Mayor’s pblicy determination was successfully adoptéd throﬁgh the passage of Proposition B,
| this amounted to a unilateral change. Therefore, the traditiongl remedy in aunilateral change
éase is appropriate. (Cozm’zj; of Sacramento (2009) PERB Decision No. 2044-M; County of
Sacr;:mento (2008) PERB Decision No, 1943-M.) The Ciiy wili be ordered to cease and
desist from its ﬁniléteral action, restore the status quo that existed at the time of the unlawful
condu'ct,va.nd make einployees whole for any llo'ss.es suffered as a result‘.of the unlawful
conduct. In City of Vernon, supra, 107 Cal.AﬁpB d-802, the court held that an ordinancé
adopted b}; the city council without meeting and 'co_nferring was void in its entirety. .(/d. ét
p. 822)) Itis éi)propriate'to order that the City rescind the provisions of Proposition B now
z;dopted. (Lo;s' Angeles County F ederatz‘on of f,abor v County of Los Angeles (1984)
" 160 Cal.Appl.Bd 905; § 3510(a).) |

The City argues that such a traditional remedy, or any remedy which bars the

implementation of Proﬁosition B, cannot be imposed because the efforts of the innocent third
pa;ties who assisted in the paésage of the initiative would be nulliﬂgd. As found above, the
characterization that private citizens mérgly carried forward an idea for l;agislatii?n proposed by -
the Mayor as a citizens’ initiative is 'mac'curate.‘ _Tile impetus for the reforms o_riéinated within .
the offices of City government. Consistent with the apparent authon'ty analysis, the electorate
would have réasonably interpi'etéd Proposition B to be a proposal developed by Ci_ty officials
in their elected capacities.?’ Despité the prix}ate citizens’ participation in the initiative

campaign and their beliefthat their activities were constitutionally protected, those efforts

By their statements prior to the filing of the initiative, even San Diego Taxpayer
Association Vice~-Chair Hawkins and Councilmember DeMaio recognized that the unions had.

a stake in the matter by acknowledging that the solutions they sought could potentially be
achieved through the meet-and-confer process.
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contributed to the City’s unfair practice and were ratified by the City. (See Dean Industries,
Inc., supra, 162 NLRB 1078, 1092-1093; San Mateo COunt)l Community Colleée District
(1979) PERB Decision No. 94, pp. 16-17 [unilateral changes in the public sector are an
invitation to shift cbmmunity pressure onto unions and their employees],) Labor law
recognizes that a policy change iml.Jlemented is a fait aécompli; it cannot ‘be left in piace during

the remedial period because vindication of the union’s right to negotiate cannot occur when it

has to “bargain back” to the status quo. (City of Vernon, supra, 107 Cal.App.3d 802, 823;

Desert Sands Unified School District (2004) PERB Decision No. 1682a, p.' 5; San Mateo

" County Community College District, supra, PERB Decision No. 94, p. 15.)

As aresult of the above-described violation, the City has also interfered with the right
of employees to partiéipate in an employee organization of their own choosing, in violation of
section 3505 and PERB Regulation 32603(a)? and has denied the Charging Parties their rightto -
represent employees in their employment relations with a public agency, in vioiation of |
section 3503 and PERB Regulétion 32603(b). The approbriate rérnedy.is to cease énd desist
from such unlawful conduct. (Riec Hondo Community Cb[lege Dist?:ict (i983) PERB Decision
ﬁo. 292.) | |

Finally, it ‘is the pfdinax_'y remedy in PERB cages that the party found té have committed
an unfair practice is ordered to post a notice incorporating the terms of the order. Such an
order is granfed to prov'id.e employées with a notice, signed by an authorized agent the;t the
offending pafty has acted unlawfully, is being required to cease and desist from its unlawful
activity, and will cemply with the order.’ Thus, it is appropriate to order the City to post a
‘noticé incorporating the terms of the order herein at its buildings, offices, and other facilities

where notices to bargaining unit employees are customarily posted. Posting of such notice

\
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effectua_tes the purposes of the MMBA that employees are informed of the resolution of this
matter and the City’s readiness to compl)‘r with thF:', ordered remedy.
PROPOSED ORDER
Upon the fdregoing ﬂndiﬁga of fa‘ct and conclusions of law, and tﬁe entire record in this
_case, it has been found that the City of San Diego (City) violated the Meyers-Milias-Brown
Act (MMBA). The City bréached its duty fo meet and confer in good faith with the San Diego
Municipﬁ-l Employees Association, the Deputy City Attomeys Association of San Diego, the
‘American Federation of Stéte, County and Municipal Employees, AFL—CIO, Lof:a'l 127, and
tﬁe San Diego City Firefighters Associatibn, Local 145 (Charging Part‘ies.;) in violation of
V‘Govemment Code section 3505 and Public Employment Relations Board (PERB or Bémrd) |
‘R‘egulhtion 32603(c) (Cal. Code df. Regs., tit, 8, § 31001 et seq.) when it failéd and refused to
'meet and confer over the Mayor's pr'oposal for pension reform. By this condust; the City also
interfered with the right of City empl‘oyees to pafticipate in the activities of an employee
organization of théir own chooging, iﬁ violation of Govemment Code section 3506 zmd PERB
Regu]atioxr1 32603'(5), and denied the Cﬁarging PaI-tiesjtheir right to repreéent employees in
their employment relations with a pubﬁc agency, in violation of Government Code
section 3503 and PERB Repulation 326'03A('b),
Pursvant to section 3509, subdivision (a) of the Government Code, i¥ hereby is
ORbERED that the City, its governing board and its-represematives shallz..
A.  CEASE AND DESIST FROM: |
1. Refusing to meet and confer with thé Charging Parties prior-io placing ' ‘
the Mayor’s 201 0-2011 propésals for pension reform on the ballot, |
2. Interfering with bargaining unit members’ right to participate in the
‘activities of an employee organization of their own chooéing, |
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3. Denying Charging Parties their right to represent employees in their
~ employment relations with the City.

B. TAKE THE FOLLOWING AFFIRMATIVE ACTIONS DESIGNED TO
EFFECTUATE THE POLICIES OF THE MMBA:

1.~ Rescind the provisions of Proposition B adopted by the City and return
to the status quo that existed at the tiﬁle the City réfused to meet and confér, iﬁcluding
restoration of the pension benefits policy as it existed prior to the adoption of Proposition B.
2. | ‘Make affected bargaining unit émployées whole for lost pension
' ben;aﬁts,- plus interest at the rate of 7 percent per annum, -

3 Within ten (10) wérkdays of the service of a final decigion in this matter,
post at all work locations in the City, where notices to employees customarlly are posted,
copies of the Notlce attached hereto as an Appendlx The Notice must be signed by an
authorlzed agent of the City, indicating that the City will comply with the terms of this Order,
Such posting shall be maintained for a period of thirty (30) consecutive wofkdays. Réasoﬁable |
steps shall be taken to ensure that the Noﬁce i's-notkre'du‘ced in size, altered, defa.c_ed or cover‘ed
with any other material, . | |

4. . Within thirty (30) workdays of sefvic:‘e'of ;'.l ﬁnal decision in this matter,
notify the General Counsel of PERB, or his or her des1gnee in wrltmg of the steps taken to
comply with 1he terms of this Order. Contmue to report in writing to the General Counsel or
his or her designee, periodically thereafter as directed. All reports regarding compliance with |
this Qrdér shall be served concutrently on the Charging Parties. |

Pursuant to California Code of Regulations, titlé 8, section 32365 this Proposed
Decision and Order shall become final unless a party files a statement of exceptions with the

* Board itself within twenty (20) days of service of thig Demswn The Board’s address is:
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Pﬁblic Eﬁployment Relations Board
Attention: Appeals Assistant
1031 18th Street
sSacramento, CA 95811-4124
FAX: (916) 327-7960
" In accordance w'vith PERB regulations, the statement of exceptions shoﬁld identi;fy by
page citation or exhibit number the portions of the record, if any, relied upon _fér such
- exceptions. (Cal. Code of Regs., tit. 8, § 32300.) |
A document is considered “filed” when e-xlztulally’received before the ciose of business
(5 p.m.) on the last day set for ﬁling. (Cal. Code. of Regs., titv. 8, §§ 32135(a) and 32130.) A
document is also considered “filed” when received by facsimile tr apSmission bgforé the close
of business on the last day for filing together with a Facsimi]'e T;&msmission Cover Sheet
which meets the requirements of Ca]ifomiei Code of Regulations, title 8, section 32135(d),
.provide‘d the filing barty also places the oriéinal; together with the required ﬁumber of copies
and proof of service, in the U.S. mail. (Cél. Code of Regs., tit; 8, § 32135(b), (c) and (d); see
also.Cal. Code of Regs., tit. 8, §§ 32090 and 32130.) |
Any statement of exceptions and supporting brief must be served concurrently‘with its
ﬁl_ing upon each party to this proceeding. Proof of service shall accompany each copSr seli*ved.
on a party or filed with the Board itself. (See Cal. Code of Regs., tit, 8; §§ 32300, 32305,

32140, and 32135(c).)
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APPENDIX

NOTICE TO EMPLOYEES
POSTED BY ORDER OF THE
PUBLIC EMPLOYMENT RELATIONS BOARD
An Agency of the State of California

After a hearing in Unfair Practice Case Nos, LA-CE-746-M, San Diego Municipal
. Employees Organization v. City of San Diego; LA-CE-752-M, Deputy City Attorneys
Association of San Diego v. City of San Diego; LA-CE-755-M, American Federation of
State, County and Municipal Employees, AFL-CIO, Local 127 v. City of San Diego; and
LA-CE-758-M, San Diego City Firefighters Association, Local 145 v. City of San Diego,
in which the parties had the right to participate, it has been found that the City of San Diego
*(City) violated the Meyers-Milias-Brown Act (MMBA), Government Code section 3505, and
Public Employment Relations Board (PERB) Regulation 32603(c) (Cal. Code of Regs., tit. 8,
§ 31001, et seq.), when it failed and refused to meet and confer with the San Diego Municipal
Employees Association, the Deputy City Attorneys Association of San Diego, the' American
Federation of State, County and Municipal Employees, AFL-CIO, Local 127, and the
San Diego City Firefighters Assoelatlon Local 145 (Charging Partles) over the Mayor’ s
proposal to amend the City Charter in regard to employee pensions, as set forth in
Proposition B. This conduct also violated Government Code section 3506 and PERB
Regulation 32603(a) by interfering with the right of bargaining unit merubers to participate in
‘an employee organization of their own choosing, and Government Code section 3503 and

‘PERB Regulation 32603(b) by denying the Charging Partles their right to represent employees
in their employment rel anons with the City.

As a result of this eonduct we have been ordered to post thls Notice and we will:

A. CEASE AND DESIST FROM.:

: 1. Refusing to meet and confer with the Chargmg Parties pr1or to placing
* the Mayor’s 20102011 proposals for pension reform on the ballot.

2, Interfering with bargaining unit members’ right to participate in the -
act1v1t1es of an employee organization of their own choosing.

’ 3. Denying Charging Parties their right to represent employees in their
- employment relations with the City.

B. TAKE THE FOLLOWING AFFIRMATIVE ACTIONS DESIGNED TO
EFFECTUATE THE POLICIES OF THE MMBA:

1. Rescind the provisions of Proposition B adopted by the City and return
to the status quo that existed.at the time the City refused to meet and confer, including
restoration of the pension benefits policy as it existed prior to the adoption of Proposition B.

THIS IS AN OFFICIAL NOTICE. IT MUST REMAIN POSTED FOR AT LEAST THIRTY (30)
CONSECUTIVE WORKDAY S FROM THE DATE OF POSTING AND MUST NOT BE
REDUCED IN SIZE, DEFACED, ALTERED OR COVERED WITH ANY OTHER MATERTIAL. -



2. Make affected bargaining unit employees whole for lost pension
benefits, plus interest at the rate of 7 percent per annum. ‘

Dated: ' CITY OF SAN DIEGO

By:

Authorized Agent



