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The ruin of the heain officer denying appellant's notion to disnss

the chage in the above-captioned case is sustained by the Board itself.

The Board finds tht the appeal is premtue.
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J erilou H. Cossack, H.ernber, concuring:

On Febru 28, 1977, four staff psychologists of the Westrster School

Dis trict filed the captioned unair practice chges. On May 2, 1977, hearing

officer Perea deied Westrster Teachers Association's (W) Motion to Disnss.

Wl has appealed ths denal to us. Californa Puil Servces Laor Relations,

apparently a party to these proceedigs, urges denial of the appeal. No other

party has stated a position on the appeal.



Notwthstanding the statu of ths appeal tmder our Rules and Reguations):!

since it appeas that a genuie controversy exsts, as a general proposition, the

parties should have an opporttty to exlore the IDrits of the issues presented.

Ths policy is consistent with the Californa cours of general jurisdiction in

which the cases are unform in denying appeals taken from refuals to dismss:

An order of the court refuing to dismiss an action
is not itself appealable, and an appeal taken there-
from nnt be dismssed. 2/

The theory is based upon the sotmd proposition tht piecemal disposition

and rrtiple appeals in a single action are oppressive and costly, and should

be dened pending the finl disposition of the case. li

The Pretrial Rules of Court, applicable by analogy, were designed to chanel

the courts' energies towd resolving the real and substantial issues in contro-

versy. Baird v. Hodson, 16l CaL.App. 687 (1958). Wishig to sinlarly utilize

our resources, we shoulçl not entertain an appeal from the hearing officer i s refual

to dismiss at this junctue, but should invite the parties to renew their objection

at a later tim. The Californa Rules of Court Rue 218 provides:

A pretrial conference order, and any proceedig to correct
or rmdify such order, may be reviewed on appeal from a
finl judgmt in the case.

.b/eal. Adm. Code, title 8, Sec. 32000 et. ~, hereafter referred to by

section numer.

YForrester v. Laler, 14 eal.App. l70, III P 284 (1910). See also Parker v.

ONen, 83CaL.App.2d 474, 189 P.2d 81 (1948). Writers Guild of Amrica, West, Inc.
v. Superior Court 273 Cal.App.2d 841, 78 eal.Rptr. 520 (1969). See also Estate of
Roberson 114 eal.App.2d 267, 268, 179 (1952); Perr v. Magneson 207 eai. 617, 620

(1929) .

1/ Ban of Amrica Superior Court, 20 Gal.2d 697, 701, 128 P. 2d 357 (1942);

Brown Merial Nat. Horn Fotmdation, 158 Ca1.App.2d 44, 455 (1958); Hurphy v.
Fong Shuck, 151 Cal.App.2d 64, 65 (1957); Efron v. Kalmovitz, 185 Ca1.App. 2d
149, 154 (1960); Maer Brew Co. v. Pac. Nat. Fire Ins. Co., 194 Ca1.App.2d
494 (1961).

-2-



However, the exlantion of tht section reads:

Since the granting or denyi of a rmtion to correct or
rmdify a pretrial order rests in the sotmd discretion of
the trial court, appellant nnt show tht there has been
abuse of discretion, and in so doing, be prepared to
demstrate tht the alleged error is prejudicial to him.

For puroses of an appeal of ths natue the Board likens its proposed decisions to

those of a civil trial court. As an appellate body, ths Board, like a court of

appeal, applies ths stadad and requres that the appeal of a rmtion.on a pre-

trial order ony be entertained when an abuse of discretion has resulted in

prejudcial error to the appellant.

A judgmnt may be appealed before it is final but only upon the exress

authority of statute.~ The Educational Erloyint Relations Act (E)2I confers

such authority but only in limted circintances. The rues and reguations

governg unair practice proceedis tmder the EE give the Board poer under

Section 35007(b) to review a dismissaL. Ths poer is conistent with the

entmciated judcial preference for hearin the merits in a doubtfu sitution

and providin the parties their r'day in court."

Conspicuously absent from the section is any metion of Board intention to

review a denial to dismss. Readi ths section with other procedural provisions

it is clear tht the Board may have power to rue on such a rmtion but it is sign-

ficant that the silence of Section 35007 indicates the Board i s adherence to

traditionl standads favorin ful adjudication of substative issues.

Whle it is tr that Section 35014 provides for appeal from a ruing on a

IItion, that section should only becorn operationa once a forrl heain has

~ See 6 Witkn, St. of CaL. Procedue, Appeals, Sec. 63, p 4077 and
Deerin's Rues of Court, Rue 218, p 120.

Sj Gov. Code Sec. 3540 et sea.
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conmced. As the Response to Appeal points out, the hearing officer's decision

was reached at the inorml investigatory stage. Thus the Board should abstai

at the prehearing stage in view of the wordig of Section 35014, which govern

the propriety of ths appeal.

It is also clear that even if ths appeal had been taken at the fo:rl heain

stage, Section 35014 grants a power of refual in the board agent. Tht section

provides for. only two courses of action open to the board agent: refue or join

in the request. The agent chose not to join in the request. 1 view his action

as a refual to certify ths appeal to the Board. I rely upon the sotmd discretion

of the board agent and limt our acceptance of such appeals to those situtions ir

which the board agent has joined in the parties requst for review pursuat to the

thee requiemnts enunciated in Section 350l4.

/ /8.tL...(
Jerilou H. Cossack, Meer
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