
su OF CAORNIA
DECISION or TE

PUBLIC Ei!.O"i!E F'n.ATIONS BOAR

IN TH MATTER OF:

FRONT TJIED SCHOOL DISTRCT , )
)

Charging Party, ) Case Nos. SF-CQ- 19, 20
)VS. )
)

F'NT UNIFIED SCROO!. DiSnuCT )
TECRRS ASSOCIATION, CTA/ME, )

)Respondent, APPEI"f. )
)
)
)

JOHN S'Tr EDUCAnON ASSOCIATION, )CTA/NE, )
Charging Party, APPEI.T, ) Case No. Sr-CE-S3

)vs . ) PERB Order No. Ad- 28. )
JOHN SWTr UNIFIED SCJOOL DISTRICT, ) Admistrative Appeals

)Respondent. ') April :, 19 T8.
)

At:rcearances: Arti'U J. Kra.awitter for Fremont Unified School
Distr~ct; Benjæm D. James, Jr., Attorney for Fremont Unified
School Disttict Teachers Association, CTA/NEi\, and for John Swett
Educ.ation Association, CTA/NE...'.\; Keich Breon, Attorney (Breon,
Galgani & Godio) for John Swett Unified School Discrict.

Before Gluck, l:hai.--erson; Cossack -lvohey and G;nzales, Members.

pi:ON
These cases are consolidated for the puroses of this decision

because they are factully very simlar. In each case, the

Executive Assistant to the Board rejected alleged late-filed

exceptions to the General Counsel i s denial of an obj ection to ~~e
substitution of a. neT"; hearing officer. The Fremont: Unified School

Dis t=ict: Teachers Association, CTA/NE ("Fremont Associationff),



and the John Swett Education Association (ffJohn Swett Association"),

respectively, appeal the rej ection of exceptions.

FACTS

In each case, the hearing officer who pres ided at the hearing

of the matters left the employment of the Board before she rendered

a proposed decision. The General Counsel subsequently notified the

parties of this fact, proposed to substitute another hearing officer

to write the proposed decision, and requested each party to sign a

consent to the substitution unless the party obj ected to the

subs titution.

In each case. the respective As sociations did not sign the

consent and instead filed a document which stated, respectively:

Charging Party, JOHN SWETT EDUCATION ASSOCIATION,
CALIFORNIA TEACHERS i ASSOCIATION and NATIONAL
EDUCATION ASSOCIATION hereby obj ects to the
Ge:ner§ll Counsel i s substitution of another hearing
officer in this action.

Respondent, FREMONT UNIFIED DISTRICT TEACHERS i
ASSOCIATION, CALIFORNIA TEACHERS i ASSOCIATION
and NATIONAL EDUCATION ASSOCIATION hereby objects
to the General Counsel i s substitution of another
hearing officer in this action.

In each case, by a letter dated January 10, 1978. the General

Counsel denied the objection to the substitution. The letter from

the General Counsel to the John Swett Association also advised that

the John Swett Association could appeal the General Counsel IS

decision by filing exceptions with the Board itself within ten

calendar days following receipt of his decision. The letter from

the General Counsel to the Fremont Association was also intended

to state that exceptions could be filed within ten calendar days,

but because of a typographical error, the time wi thin which the

exceptions were required to be filed was not clearly stated.
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The General Counsell s letter was received in the office of

counsel of record for the John Swett Association on January 16, 1978

and the John Swett Association filed exceptions with the Board

itself on January 23, 1978. Due to a clerical error the exceptions

were rejected by the Executive Assistant to the Board as untimely

filed and the Association appealed the rej ection to the Board itself.
The General Counsel i s letter was received by the Fremont

Association on January 13, 1978 and the Fremont Association filed

exc~ptions with the Board itself on January 24, 1978. The Executive

Assistant to the Board rejected these exceptions on the grounds they

were not timely filed.
The rejected exceptions in each case argued that a proposed

decision can not properly be rendered by a hèaring officer who has

not heard the evidence at the hearing or observed the witnesses, and

that the employment of a hearing officer to conduct hearings is a

useless act unless the same hearing officer ,as trier of fact, also

issues the proposed decision. These exceptions also argued that

California Adminis trati ve Code, Title 8, Section 35018 (c) does not

provide a basis for allowing substitution of hearing officers.

The section provides:

At any time the Board itself may transfer a case
to itself, a Board member or another agent.

DISCUSSION

It is found that the exceptions to the General Counsell s

decision filed by the John Swett Association were timely and were

inappropriately rejected by the Executive Assistant to the Board.

The exceptions were filed seven days following the receipt of the

General Counsel i s decision, well within the ten days allowed for

filing by the letter of January 10, 1978.
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It is found that the Fremont Association i s untimely filing of

the exceptions to the General Counsel i s decision is excused.

Because of the typographical error in the letter of January 10, 1978,

the Premont Association did not have proper notice of the required

filing date and therefore is not accountab 1e for the late filing.

While California Administrative Code, Title 8, Section 35018 (c)

allows for the transfer of a case only by the action of the Board

itself, in its Resolution #7 the Board itself, pursuant to the

Government Code Sect:ion 3541. 3 (k), delegated to the General Counsel

the power of transfer or substitution of hearing officers in unfair

practice cases. Governent Code Section 3541.3 (k) provides:

The Board shall have all of the following
powers and duties. . .

(k) To delegate its powers to... any person
appointed by the Board for the performnce
of i ts functions:..

and Resol~tion #7 provides in pertinent part:

4) The Board delegates to the General Counsel
all responsibility for litigation and unfair
practices, including informal conferences,
forml hearings, dismissal of charges, and
comp liance .

The Board finds the General Counsel was within his authority

in denying the obj ections to the subs ti tutions . Generally, hearing
officers may be substitut:ed in ådministrative proceedings, and the

hearing officer who hears the evidence need not be the same hearing

officer who renders the proposed decision. This is especially so

where, as here, the Board itself renders the final decision on

appeal on the basis of the record and without having been present

at the hearing. Morgan v. United States (1936) 298 U.S. 468;

Cooper v. State Board of Medical Examiners (1950) 35 Cal. 2d 242;
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Helmick v.Industrial Accident Commission (1941) 46 CaL. App. 2d

65 i; National Automobile and Casual ty Insurance ConmanY' v. Indus trial

Accident Commssion (1949) 34 Cal. 2d 20; 18 ALR 2d 606,

"Administrative Decision By Officer Not Present When Evidence Was

Taken"; and 2 Davis, Administrative Law Treatise (1958 ed.)

Section 11.18, p. Ill.

This decision does not preclude a party from filing exceptions

to the proposed decision pursuant to California Administrative Code,

Title 8, Section 32300.

ORDER

The decisions of the Executive Assistant to the Board,

rej ecting the exceptions filed by the Fremont Unified School

District Teachers Association, Ci:A/NE and th~ John Swett Education

Association, CTA/NEA to the General Counsel r s denials of their

obj ections to the substitution of new hearing officers in the
above-captioned cases, is overruled.

The decisions of the General Counsel to deny the obj ections
of the Fremont Unified School Dis trict Teachers Association,

CTA/NEA and the John Swett Education Association, CTA/NE to the

substitution of new hearing officers in the above-captioned cases,

is sus tained.

~ d~~Q0~-L~/' / bBy: aaymond J. Gónzalés, Mem er
,

~~A2~
Harry Gluc , Chairperson)

ciAL~~~7
~JJrilou Cossack Twohey, Member
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STAn Of c.I'RH'A
EDMUND G. aROwN lR.. Go_n..

PUBLlC EMPt.QYMENT RnT10NS BOARD
Headquartrs Offce
923 12th Street, Suite 201
Sac:rimento, Caliornia 9581.4

(91 ó) 322.3088

Janar 27, 19 78

C1rles O. '!riebel, Jr.
2050 Ordway Buildi:g
2150 Valez Street
Oakland, CA 94612

Re: Fremont criiied School Distr~ct vs. Fremont Uniied Scloo1 District:
Teachers Assn., crA.NE
Cae No. SF-co-19 , 20

John Swett Education Assn., CTJNE vs. John Swett crni.ied School District
Cae No. si-a-53

Dear Mr. Triebel:

!his wil aclowledge receipt of your exceptions in the above-aptioned
case. criior'ti:tely, your document was not i:imely filed.

A.cordi:g to the Geera Couel f s letter of January la, 1978, exceptions
were due at the Pulic Emloymt Relations Board lieadquar'ters in Sacramento
..rthi ten (10) caleidar days followig receipt of the decisio. Return
receipt: mail reveals that: you received the decision on Januar 13, 1978,
mai.dT'g exceptions due on or before Janu. 2.3, 1978. Your e."'ception. was
not received by this office until January 24, 1978.

As a result: of this failure to cimly file, the. enclosed exception canot
be submitted to the Board itself for consideration. Please be advised that
wile t.i.ere are no tues to this effect, you are welcome to appeal this
rejection of your filing to the Board itsel. Should 70U choose to do so,
your appeal sliould be filed in this office on or before ten calendar days
from service of thi comiication.

Adciit ionally, it is incument: upon any par't submit:t:ing exceptions to the
Board to include a p-roof of service by mail in the document. Siie j"our
except:ion contained no proof of service, this is a. remder that one must
be included in exceptions if they are to be considered by the Board.

Sincerely,

~ -D~\~ &A~
\

STEBE B.ER
Executive Assistant: to the Board

Enclosure




