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OPINON

This is an appeal by the Lincoln Unfied School District from the

rejection by the excutive assistant to the Board of its exception to the

hearing officer's reconded decision. The executive assistant to the

Board rej ected the District's exceptions as untimely filed pursuat to

Board rue 35030. 1

~e Board's rues are codified in Californa Admistrative Code, title 8.
Section 35030 provided at the tims relevant to this appeal:

Statemnt of Exceptions to Reconded Decision.
(a) Within seven calendar days after servce of the recomded
decision a party may file a statemt of exceptions to the
recomnded decision or any part of the record or proceedings.
(b) The filing of the statemnt of exceptions subts the case
to the Board itself.

Section 35030 was repealed and replaced by section 32300 effective

Mach 20, 1978.



FACTS

The recomnded decision in this cae was served on appellant on

Mach 8, 1978, maing exceptions du on Mach l5, 1978. The District did

not request an extension of tim for the filing of exceptions and did not

file its exceptions until Mach 17, 1978, tw days late. The executive

assistant to the Board rejected the exceptions on the ground they were

untiily filed.

DISCUSSION

The District urges the Board to accept and consider its i.timly filed

exceptions on several grornds. The Board has exed each argit and

cocludes that the executive assistant to the Board was correct in rejecting

the exceptions.

The District first argud the Board should accept the exceptions because

the Dis trict was confed regardig the difference in meang between

"servce" and "filing." The Board, however, notes tht these term are

clearly defined by the Board's rules. At the tims relevant to ths appeal,

rue 32140 provided:

Servce. All docurnts referred to in these rules and
reguations, except subpoens, shall be considered "served"
by the Board or a party when personally delivered or
deposited in the first-class mal properly addressed.

and rue 35002(b) provided:

An unair practice chrge, an application for joinder and
a petition to submit an inormtional brief shall be
considered "filed" by a party when actully received by
the appropriate regional office. All other docuts
referred to in these rules and reguation shall be
conidered "filed" by a party when actully received by
the appropriate regionl office accomanied by proof of
servce of the docuent on each party.
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The Board mut assum that each party practicing before it is famlia with

the Board's rues, so confion regarding the meang of "servce" and

"filin" is not a valid excue for filing exceptions late.

The District's second argut is tht rue 35030 is uneasonable

because it allows only seven days for the filing of exceptions. In this

connection, the Board notes that in rost cases comg before it the parties

have filed their exceptions within the seven day period provided by

rue 35030. Also, the District in this case did not request the Board to

extend the seven day filin period.

The District's third argut is that it did not request an extension

of tim for filin because the Board does not have any rues governing suc

a procedure. The Board notes that at the tins relevant to ths appeal,

rule 35002(d) provided:

With th exception of the charge, upon timly application
and a show of good cause the Board may extend the
requireâ filing date (of any doCLnt required to be filed
with the Board).

F:illy, the District argus its exceptions were not required to be

filed rntil Mach 22, 1978, based upon the followg reasoni. Rule 32130

provides:

Comutation of Tim. In comuting any period of tim under
these rues and reguations, the period of tim begin to
ru the day after the act or occurence referred to.

Thus, the seven days began to ru on Mach 9, 1978, the day after the Board

served the recomnded decision. Code of Civil Procedue section 12 provides:

The tim in which any act provided by law is to be done is
computed by excludin the first day, and including the last. . . .

I t is argud tht this section should be superimosed on rue 32130 so that

the seven days began to ru one day after Mach 9, which would be M:ch lO.
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Then, Code of Civil Procedure section lOl3(a) provides:

In the cae of servce by ma.il ~ .. The servce is
comlete at the tim of the deposit, but if, within
a given numer of days after such servce, a right
may be exercised, or an act is to be done by the
adverse party, the tim within which such right may
be exercised or act be doe, is extended five days
if the place of address is withi the State of
Californa. . . .

The District concludes tht seven days after Mach lO is Mach 17 J plus

five days for maling under section lO 13 (a) maes Mach 22, 1978 the day.

on which exceptions were due to be filed by the District. The Board

rejects this argunt. The Code of Civil Procedue applies only to civil

action in the courts, so section 12 and section lOB do not apply to

adnstrative action before this Board. In any case, rue 32130 and

section 12 state the sar law. Applied in this case, the seven day period

began on Mach 9.

The Board, not being persuaded by the argits in favor of accepting

the exceptions filed late by the District, sustais the decision of the

executive assistant to the Board rejecting the exeptions.

ORDER

The decision of the excutive assistant to the Board, rejecting the

exceptions to the hearig officer's recomænded decision filed by the

Licoln Unfied School District, is sustaied.

/5-- ~? ,fj h
By: Bayrd J. Goales, Meer

Jerilou Cossack 1Tl-hey, lÆ.eer, dissenting:

I_disagree _with__t11~JIìajQ:r::ty_'_s_çonciusion that the executive assistant

properly rejected the District's exceptions to the hearing officer's recommended

decision.
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The recomnded decision was "sered" on the parties on Mach 8, 1978.

The District actuly received the reconded decision on Frday, Mach 10.

Exceptions were teclmca1ly du to be received by ths Board on Wednesday,

M:ch l5. The District deposited its exceptions in the mail on Tusday,

Mach l4; they were actuly received by the Board on Friday, Mach l7. In

effect, the majority ha rrchically applied the then-exsting ruesl to

afford the Distrct only three work days--MJday, Mach l3; Tusday, Mach l4;

and Wednesday, Mach l5--with 'Wch to prepare its exceptions and mae sure

they were actully received by this Board.

Ths is yet another case, of which there have been may, 
2 where a majority

of this Board has mechacally applied an uneaonable rue in such a fashion

as to deny a party its right to appeal a lower decision. I do not advcate

perttin parties to ignore the tin requiemts established by the Board's

rules and reguations. However, where as here, the time requiements are

uneasonable, the long-established legal principle of not permttin mir
procedual defects to preclud the extion of an actul controversy by

an appellate body should prevail. 3 Accordingly, I would reverse the executive

assistant and entertain the District's axceptions.· ~Jv~
Jerilou Cossack 'Ihey, M=er. 1/

1ne rues were amded on Mach 20, 1978 to provide ITre tim for filin
exceptions.

2See Mateca Unified School District (8/5/77) EERB Decision No. 2l;

San Francisco Unified School District (9/8/77) EE Decision No. 23; Santa
An Unfied School District (lO/28/77) EERB Decision No. 36; Aneim Union
High School District (3/16/78) PERB Order No. Ad-27.

':.Jpesce v. Departmnt of Alcoholic Beverage Control (l958) 51 Cal.2d 3l0,
313; See also Gibson v. Un 10 t Insurance eals Board (l973) 9 Cal. 3d
494 and Flores v. Unemloyment Inurance Appeals Board 1973 30 Cal.App.3d
681.
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STAT! Of c./,FORNIA

ElMUND G. BROWN JR.. G.__,

PUBLIC E.MPt.,OYMENT RnT10NS BOARD
'ieadquarters Offce
23 12th Street, Suite 201

Sacramento, California 95814

(916) 322-3088

March 17, 1978

Ms. Rebecca Davis
Deputy County Counsel
Courthouse - Room 711
Stockton, CA 95202

Re: Lincoln Unified Teachers Association, CTA/NE vs. Licoln
Unified School District, S-CE-29

Dear Ms. Davis:

We received your exceptions to Hearing Officer's Decision in the
above-captioned case, on behalf of the Lincoln Unified School
District. Unfortuately, your exceptions were not timely filed
according to Sectlon 35030 of the Board's rules and regulations.

Section 35030 states: "Within seven calendar days after service
of the recommended decision a party may file a statement of
exceptions to the recommended decis ion or any part of the record
or proceedings."

The decision was served March 8, 1978, makig exceptions due
March 15, 1978. Your exceptions were not filed in this office
until March 17. 1978, making them two days late.

As a result of this fai1ure to timely file, your exceptions cannot
be submitted to the Board itself for consideration. Please be
advised that while there are no rules to this effect, you are
welcome to appeal this rejection. Should you choose to do so, your
appeal should be filed in this office on or before March 27, 1978.

Ver truly YR~L

, P N BARER
Executive Assistant to the Board

SB:dd


