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OPINION

Th is is an appeal of the San Franc i sco reg ional director's

dismissal of a decertification petition filed by Stationary

Engineers, Local 39 (hereafter Local 39).

FACTS

On May 24, 1977, Hartnell Community College District

(hereafter D istr i ct) voluntar i ly recogn i zed Cal i forn i a State

Employees Assoc i a ti on and its Har tnell Chapter 470 (hereaf te r

CSEA) as the exclusive representative of a wall-to-wall

negotiating unit of classified employees. On June land 2,
1977, Local 39 filed unfair practice charges 

i against the

IThe charges were designated SF-CE-98 and SF-CO-21,
respecti vely.



District and CSEA challenging such recognition as illegal.

Local 39 alleged in those charges, inter alia, that the

District and CSEA committed unfair practices in that the

District extended recognition to CSEA, and that CSEA accepted

such recognition, in order to preclude Local 39 from

intervening in a formal Public Employment Relations Board

(hereafter PERB) uni t determination hear ing pursuant to the

one-card rule2 for the purpose of arguing that an operations

unit was appropriate and should be carved out from the

wall-to-wall unit requested by CSEA. These charges later were

dismissed by the general counsel, and thereafter were appealed

by Local 39 to the Board itself.

On May 22, 1978, a lmost one year later, Local 39 filed a

petition for decertification election pursuant to

2Board rule 33340, codified at Cal. Admin. Code, tit. 8,

section 33340, which provides:

The Board may allow an employee organization
which did not file a timely request for
recogni t ion or inte rvent ion to jo in the
hear ing as a party provided:

(a) The employee organization files a
wr i t ten appl ica t ion pr ior to the
commencement of the hear ing s ta t ing facts
showing that it has an interest in the unit
descr ibed in the reques t for recog nit ion or
an intervention; and

(b) The application is accompanied by proof
of the support of at least one employee in
the unit descr ibed by the request or
intervention; and

(c) The Board determines that the employee
organization has a substantial interest in
the case and will not unduly impede the
proceeding.

2



section 3544.5 (d) of the Educational Employment Relations Act

3(hereafter EERA). The decertification petition stated that
CSEA was recogn iz ed on May 24, 1977, and that there was no

contr act then in effect between CSEA and the Distr ict cover ing

the negotiating unit in which the District had recognized

CSEA. The petition further alleged that the employees in the

unit no longer desired to be represented by CSEA, and that they

wished to be represented by Local 39."

On May 22, 1978, the San Francisco regional director

dismissed Local 39 IS decertification petition. The regional

director notified the parties in writing of his decision,

stating:
(IJnvestigation of this matter established
the following facts:

3The Educational Employment Relations Act is cod if ied at
Gov. Code sections 3540 et seq. Section 3544.5(d) states:

A peti t ion may be filed wi th the board, in
accordance wi th its rules and regulations,
requesting it to investigate and decide the
question of whether employees have selected
or wish to se lect an exclusi ve
representative or to determine the
appropriateness of a unit, by:

*****
(d) An employee organization alleging that
the employees in an appropriate unit no
longer desire a particular employee
organization as their exclusive
representative, provided that such petition
is supported by current dues deduction
au thor i z at ions or other ev idence such as
notarized membership lists, cards, or
peti t ions from 30 percent of the employees
in the negotiating unit indicating support
for another organization or lack of support
for the incumbent exclus i ve represen tati ve.
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1. The current exclusive representative 'of
the established unit is the California
School Employees Assoc iation and its
Hartnell Chapter No. 470, which was
recognized on May 24, 1977.

2. No written agreement currently exists
between the exclusi ve representa ti ve and the
employer.

This investigation has resulted in the
administrative determination that the
conditions pursuant to section 33250 (b) (4)
of the PERB rules and regulations have not
been met. The peti tion is therefore not
timely filed since it was filed less than 12
months after recognition. (Emphasis added.)

In a letter rece i ved May 25, 1978, the Distr ict

notified PERB that on May 23, 1978, the District and CSEA had

entered into a three-year contract.

On May 30, 1978, Local 39 appealed to the Board itself

the regional director's dismissal of its decertification

peti t ion. Local 39 i S appeal alleges the following:
l. The petition was timely filed under the
EERA, PERB rules and appropriate NLRA
precedent;

2. The petition was supported by an
adequate showing of interest, but the
reg ional off ice failed to check the showing
of interest;
3. The reg ional off ice denied the
pet i tioner due process of law;

4Cal. Admin. Code, tit. 8, sec. 33250(b) states:

(b) The peti tion shall be dismissed whenever
either of the cond i t ions of Sect ion
3544.7(b) of the Act exist or if a
representation election has been held within
the 12 months immed ia tely preced ing the
filing of the petition.
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4. Since the incumbent union was not
certified by the PERB after an election, the
incumbent was not enti tIed to a presumption
of continued majority status.
During the time period in which the above events

occurred, this Board was in the process of deliberating Local

39 i S appeal of the general counsel i s dismissal of the unfair
practice charges filed June 1 and June 2, 1977. On June 5,

1978, two weeks after the regional director's dismissal of

Local 391s decertification petition, we issued our decision in

Hartnell Community College District.5 That decision reversed

the general counsel's dismissal of the charges and remanded

them to the general counsel for hearing on the lawfulness of

the recogni tion agreement entered into between CSEA and the

District.
DISCUSSION

The regional director, pursuant to his interpretation

of Board rules, dismissed Local 391s decertification petitjon

on the g round that it was not timely filed. That action was

taken before the Board itself issued the order of remand in the

unfair practice case then pending before it.6 Section

3544.7 (b) (2) of the EERA states that a petition for

decertification election shall be dismissed where a public

school employer has recognized an employee organization

5 (6/5/78) PERB Decision No 54.

6We note that the reg ional director had no knowledge of
our pending remand order at the time that he dismissed Local
391s decertification petition.
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lawfully within the previous l2-month period.7 The

lawfulness of the District iS recogni tion of CSEA is the point

in question in the remanded case. Thus the outcome of the

remand may determine the dispos i tion of the decertif ication

petition. The regional director's dismissal of Local 391s

peti tion therefore is rescinded. Further proceedings in the

decertification matter are stayed until the unfair practice

case has been resolved.

7Gov. Code sec. 3544.7(b) states:

No election shall be held and the petition
shall be dismissed whenever:

(l) There is currently in effect a lawful
written agreement negotiated by the public
school employer and another employee
organization covering any employees included
in the un i t descr ibed in the reques t for
recogni tion, or unless the request for
recognition is filed less than 120 days, but
more than 90 days r prior to the expiration
date of the agreement; or

(2) The public school employer has, within
the previous 12 months r lawfully recognized
an employee organization other than the
peti tioner as the exclusi ve representa ti ve
of any employees included in the unit
descr ibed in the peti tion.
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ORDER

The regional director's dismissal of the

decertification petition filed by Stationary Engineers, Local

39 in the Hartnell Communi ty College Distr ict is hereby

rescinded by the Board itself. The Board itself stays further

action on such decertification petition pending the disposition

of unfair practice case numbers SF-CE-98 and SF-CO-2l.

rson ~-s~Ray nd J. nza s, M ber
..

~~
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