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DECISION

The Jefferson Classroom Teachers Association (hereafter

JCTA) appeals from a determination by the San Francisco

regional director of the Public Employment Relations Board

(hereafter PERB or Board) to proceed to a decertification

election in the Jefferson School District (hereafter Distr ict)
notwithstanding the pendency of mutual refusal to negotiate



charges. 1 For the reasons discussed below, the Board itself
affirms the regional director IS decision.

FACTS

As detailed at greater length, in Jefferson School District

(6/29/79) PERB Decision No. Ad-66, JCTA has been the exclusive

representative of the District's certificated personnel since

June 21, 1976. Early in their relationship, each party filed
an unfa ir practice charge alleg ing that the other had failed

and refused to meet and negotia te in good fai th. 2 These

charges were heard and resolved by a PERB hear ing off icer who

sustained charges that the Distr ict had refused to negotia te on

lBoard rule 32360 (8 Cal. Admin. Code sec. 32360) governs
appeals from PERB administrative decisions.

20n November 2, 1976, the District alleged that JCTA had
violated section 3543.6 (c) of the Educational Employment
Rela tions Act (Gov. Code sec. 3540 e t seq., hereafter EERA or
Act), which makes it unlawful for an employee organization to:

Refuse or fail to meet and negotiate in good
fai th wi th a public school employer of any
of the employees of which it is the
exclusive representative.

On November l5, 1976, JCTA in turn alleged that the
Distr ict had violated Government Code section 3543.5 (c), which
makes it unlawful for a public school employer to:

Refuse or fail to meet and negotiate in good
faith with an exclusive representative.

All section references herein are to the Government Code
unless otherwise noted.
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27 items.3 The charges against JCTA were dismissed. Both

parties have filed exceptions to the proposed decision.4

On September 23, 1977, the Jefferson Federation of

Teachers, Local 3267, AFT, AFL-CIO (hereafter JFT) peti tioned

to decertify JCTA.5 At that time, the PERB executive

director stayed the decertification election pending resolution

of the unfair practice charges. 6 On March 29, 1979, JFT

3The Board notes that at least five of these items are in
fact incorporated in some form into the agreement the parties
reached. In addition, the parties reached agreement in some
form on at least three items that the hear ing officer ruled
were not in scope. See note ll, infra.

4Notwi thstanding these pending unfair charges, the
parties entered into a wr i tten ~9reement on February 6, 1978,
which expired on June 30, 1979.

5Decertif ication peti tions are author ized by section
3544.5 which provides in pertinent par t:

A petition may be filed with the board, in
accordance wi th its rules and regulations,
requesting it to investigate and decide the
question of whether employees have selected
or wish to select an exclusive
representative or to determine the
appropr iateness of a uni t, by:.....................
(d) An employee organization alleging that
the employees in an appropriate uni t no
longer desire a particular employee
organization as their exclusive
representative, . . .

GIn 1977, the San Francisco regional director directed a
decertification election but on appeal the executive director
reversed this determination and stayed the election pending
resolution of the unfair practice charges. The Board itself
sustained the executive director i s decision. (Jefferson School
District (12/30/77) EERB Order No. Ad-22.)
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filed a second petition to decertify JCTA. Apparently without

conducting any new investigation to ascertain whether the

unfair practice charges, if true, would preclude employees from

voting freely, the San Francisco regional director perpetuated

the stay of the decertification election until the resolution

of the unfair practice charges. Upon appeal by JFT, the Board

itself held that PERB's discretion to stay a decertification

election when unfair practice charges are pending may not be

exerc ised by rote. According ly the case was remanded to the

regional director to conduct an investigation to determine

whether the pending unfair charges should continue to block the

decerti fica tion election. (Jeffers9n School District, supra,

PERB Decision No. Ad-66.)
'-

Based on the results of that investigation, the regional

director determined that the pending unfair practice charges

should no longer block the decerti fication election.
Summarizing the reasons for his decision, the regional director

sa id:

In light of the nature of the violations
invol ved ¡ the fact that they took place over
two years ago¡ that a contract was
eventually signed¡ that no negotiations are
presently underway for future contracts ¡
that there are currently no local elected
officials of the JCTA, and that the JCTA
members themselves have indicated their
desire to proceed to an election, I feel the
charges will not have a tendency to
interfere wi th the free choice of the
employees in an election. Under these
circumstances, the policies of the Act will
be best effectuated by allowing the

4



employees an opportuni ty to decide the
question of representation, as is their
desire. Continuing to block the election in
this case would frustrate the fundamental
right of employees to be represented by an
employee organization of their choice. 7

DISCUSSION

Board rule 33620 (8 Cal. Admin. Code sec. 33620) gives PERB

the discretion to stay a decertification election pending the

resolution of unfair practice charges relating to the uni t in
question.8 This nblocking charge rule" serves to insulate an

7Board rule 32350 (8 Cal. Admin. Code sec. 32350)
requires administrative decisions to ncontain a statement of
the issues, fact, law or rationale used as the method or basis
for reaching determination. n

On the same day that a majo(ity of the Board agreed to sign
this Decision, we received word from the Executive Assistant to
the Board that the San Francisco regional director had received
two communicat.ions relating to this case. The San Francisco
regional director simply transmi tted the letters to the Board
wi thout comment and did not indicate they caused him to change
his determination.

It is not uncommon for some amount of time to elapse
between the time an administrative appeal is docketed and the
time it is cons idered by the Board itself. Obviously
circumstances may change dur ing this time, yet this Board i s
task is to evaluate the field in light of the facts that
existed when the disputed administrative determination was
rendered. Unless subsequent events change the administrative
determination itself, our role is simply to decide if the
decision was reasonably supported by the facts at the time it
was made. Accordingly the communications the San Francisco
regional director received did not alter the Boardls Decision
herein. (See Board rule 31090 (8 Cal. Admin. Code sec. 3l090.))

8Board rule 33620 (8 Cal. Admin. Code sec. 33620)
provides:

The Board may stay an election pending the
resolution of an unfair practice charge
relating to the unit petitioned for.
(Emphas is added.)
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election from unfair practices that may influence its outcome.

In this way employees are insured the right to freely select

their own representative wi thout risk that their votes may be

influenced by or cast in response to an unfair practice.

In Jefferson School District, supra, PERB Decision No.

AD-66 , the Board stated that the blocking charge rule will not

be exercised mechanically; each case must be evaluated on its

own facts to determine whether staying the election will

further or deter the purposes of the Act to enable public

school employees to determine whether and by whom they desire

to be represented in their employment relationship wi th the

public school employer. Accordingly, in Jefferson, supra, the
Board unanimously instructed the-regional director to:

. . . conduct an investigation to determine
whether a danger remains that the District's
alleged unlawful conduct will so affect the
election process as to prevent the employees
from freely selecting their exclusive
representati ve. r Emphasis added. J

Because we directed a determination, not just an

investigation, and then directed the regional director not to

be mechanical, it is obvious that the Board intended the

determination to be based on the judgment and discretion of the

regional director as applied to the facts ascertained in the

investigation. If we had not so intended, the remand for

"determination" would have been meaningless. In other words,

in Jefferson, supra, this Board expressly conferred on the San
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Francisco regional director its power to make the discretionary

determination of whether to perpetuate or dissolve the blocking

charge rule in this case.9 We directed that this discretion

not be exercised by rote, but that it be based on facts

ascertained in an investigation. We indicated that the

election should continue to be stayed only if the facts

ascertained in the regional director i s investigation revealed
tha t :

. . . the employees i dissatisfaction wi th
their representative is in all Ii kelihood
attr ibutable to the employer i s unfair
practices rather than to the exclusi ve
representati ve i s failure to respond to and
serve the needs of the employees it
represents. (Jefferson School Di str ict,
supra, PERBDecision No. Ad-66 at pages 5-6. J

..-
In the instant appeal, JCTA does not argue that no

investigation was undertaken, nor that the San Francisco

9Section 3541.3 (k) authorizes the Board to delegate
certain of its powers.

The delegation of the Board's power to stay decertification
elections in Jefferson, supra, is consistent with the policy
expressed in Board Resolution No. l4 (4/4/78) which provides in
pertinent part:

Resol ved that:

(l) It shall be the pOlicy of regional
staff to evaluate each representation case
and decertification case where pending
unfair practice charges have been filed wi th
respect to the negotiating uni t in
question. In each case where there is a
pending unfair practice charge, a
determination shall be made on whether or
not to conduct the election, stay the
election or impound the ballots.
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regional director's investigation was superficial. It does not

quarrel wi th the facts the investigation revealed, nor argue

that important undisclosed facts compel a different

determination. Instead JCTA attacks the decision itself. It

disagrees wi th the reg ional di rector iS interpretation, urg ing

that the facts mandate the opposite conclusion. Since there is

no controversy concerning the investigation and the facts it

revealed, the only question presented by this appeal is when

and on what basis the Board will overturn a determination to

dissolve a decertification election block and substi tute its
own judgment for that of the regional di rector.

Because Jefferson, supra, PERB Dec ision No. Ad-66 delegated

to the San Francisco regional di£ector the Board i s power to

make a discretionary decision to stay or conduct a

decertification election, we believe that the appropriate

inquiry upon appeal is whether that discretion has been

abused. LO

lOLike PERB, the National Labor Relations Board

(hereafter NLRB) has delegated its powers over representation
matters to the regional directors, whose decisions may be
reviewed only for certain enumerated "compelling reasons":

(1) That a substantial question of law or
policy is raised because of (i) the absence
of, or (i i) a departure from, off icially
reported Board precedent.

(2) That the regional director's decision
on a substantial factual issue is clearly
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This standard of review is consonant wi th that appl ied in
Oakdale Union Elementary School District (9/l3/78) PERB

Decision No. Ad-46, in which in reviewing the Sacramento

regional director 's decision to deny a request for

post-factfinding mediation between the Oakdale Union Elementary

Teachers Association and the Oakdale Union Elementary School

D i s tr ict a unanimous Board said:

EERA does not mandate post-factfinding
mediation; it merely author izes its
occurrence. ......................
erroneous on the record and such error
prejudicially affects tñe rights of a party.

(3 ) That the conduct of the hear ing or any
ruling made in connection wi th the
proceeding has resul ted in prejudicial error.

(4) That there are compelling reasons for
reconsideration of an important Board rule
or pOlicy. (NLRB rule L02. 67 (c) (29 CFR
sec. l02.67(c) (l975)).)

In our view, such a rule serves to uphold the regional
director's determinations except when there is a strong reason
not to do so.

In a similar manner, California appellate courts will not
disturb trial court findings that are reasonably based on the
f acts of the case, whether or not the reviewing court would
have reached the same conclusion. (See, e.g. Continental
Baking Co. v. Katz (l968) 68 Cal.2d 5l2, 527, and cases cited
therein. See also, e.g., In re Marriage of Lopez (l974) 38
Cal.App.3d 93, ll4¡ Esgro Central, Inc. v. General Ins. Co.
(l97l) 20 Cal.App.3d 1054, 1064; In re Marriage of Carter
( 1 9 7 1 ) 19 C a 1 . A pp . 3 d 47 9, 49 4 . )
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A determination of whether further mediation
would be productive requi res knowledge of
the negotiating history of the parties and
their current relationship. This knowledge
is best available to the regional directors
and their staffs, who are in direct contact
wi th both the parties and involved
neutrals. The Board therefore finds that
the decision as to whether post-factfinding
mediation would be beneficial to the parties
in helping them reach agreement is best left
to the discretion of the regional director
after satisfactory investigation.

In this case, the regional office staff made
a careful investigation, discussing the
circumstances wi th both the parties and the
neutrals. From the discussions, the
regional director decided that further
mediation would nei ther help the parties i
relationship nor further their reaching
agreement. He therefore denied
post-factfinding mediation. The Board
affirms that decision.

'-................"....
The r~al issue is whether such mediation
will help the parties reach agreement. The
regional director determined that it would
not, and the Board affirms this
determination as wi thin his discretion.
(Id. at 4-5, emphasis added.)

In Oakdale, supra, PERB Decision No. Ad-46 we found that as

long as the regional director conducts a satisfactory

investigation and adduces facts that reasonably support her or

his decision, the Board will not overturn the regional

director IS decision. This is true whether or not we would have

made the same determination ourselves.

In the instant case, based on facts ascertained in an

investigation which even the challenger does not contest, the
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regional director concluded that the conduct alleged in the

pending unfair practice charges would not impede the employees

from freely exercising their franchise because:

The parties themselves have treated this
case as one involving a technical refusal to
bargain, rather than one in which overall
good or bad faith in negotiation is an
issue. The issue is whether certain items
are wi thin the scope of representation.
They do not involve charges that the
Distr ict tr ied to undermine the exclusi ve
representati ve through actual bad fai th
bargaining. Subsequent to the filing of
charges, the parties actually entered into a
contract which was apparently administered
successfully for its duration.

The regional director also considered that over two years

had passed since the alleged unfair practices occurred, 11 and

that the employees are now withòüt effective representation:

JCTA has no remaining elected officers, and no negotiations are

underway. Finally, the reg ional director considered the fact
that the employees themselves voted to file a request to

llWithout evaluating the contract, we note that its
substantive provisions included: a salary schedule including
step and column increases for 1977-78 and 1978-79;
spec if ica tion of the number of days in the work year and the
number of hours in the work day and week; hospital-medical,
dental, life and worker i s compensation insurance; sick leave,
extended leave for illness or accident, personal necessi ty
leave, industr ial accident and illness leaves, bereavement
leave, leaves wi thout pay, leaves for exchange teaching, leaves
for JCTA business, and leaves for jury duty; voluntary and
involuntary transfer s; teacher safety; class size; evaluation
procedure and appeal; dues deduction; maintenance of membership
in JCTA; and grievance procedure.
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proceed to a decertification election but that through no faul t

of their own their request to proceed was never filed.

These facts led the regional director to conclude that the

pending unfair practice charges will not impede the Districtls

certificated employees in freely voting whether to retain or

unseat JCTA as their exclusive representative. Without

reweighing these factors, we have examined them only to see if

they reasonably support the reg ional director i s determination;

for we believe that an abuse of discretion could be found in

th is case if the reg ional director either failed to conduct a

satisfactory investigation or if he made a determination that

is contrary to the facts.l2

Str ictly speaking, the unfair practices involved here are

not technical -refusals to bargain, for in Jefferson the
question is not whether the Distr ict must negotiate wi th JCTA,

but what it must negotiate about. l3

l2See Santa Clara Unified School District (9/26/79) PERB
Decision No. l04 at pages l2-l3.

l3Under the National Labor Relations Act (29 U.S.C.
sec. l50 et seq., hereafter NLRA), (as under EERA) the parties
have no direct mechanism by which to challenge the Board i s uni t
determination or its certification of the results of a
representa tion election. (See, e. g ., NLRB v. Hear st
Publications (1943) 322 us III (88 LEd II 70 J (employer refused
to bargain because it contended that newsboys were not
"employees" under the NLRA; Mountain States Telephone &
Telegraph Co. (l962) l36 NLRB l612.(50 LRRM lOl21 (employer
refusal to bargain to test the appropr ia teness of the uni t) . )
Therefore a refusal to negotiate in order to challenge uni t
compos i tion or certif ication is considered a II technical refusal
to bargain."
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The EERA limits the scope of negotiations to specific

enumerated items.14 While the employer at its option may

consult wi th employees or employee organizations about other

matters, "they may not be a subject of meeting and

negotiating. It Since PERB does not render advisory opinions or

provide declaratory relief, Board designation of the parameters

of the duty to negotiate can be obtained only by a partyls

refusal to discuss disputed items.

l4Section 3543.2 provides:

The scope of representation shall be limi ted
to matters relating to wages, hours of
employment, and other terms and condi tions
of employment. "Terms and conditions of
employment'~ mean heal th and welfare benef i ts
. . . , leave, tr ansfer- and reass ignment
policies, safety condi tions of employment,
clas& size, procedures to be used for the
evaluation of employees, organizational
secur i ty . . . , procedures for processing
gr ievances . . . , and the layoff of
probationary certificated school district
employees, pursuant to Section 44959.5 of
the Education Code. In addition, the
exclusive representative of certificated
personnel has the right to consult on the
definition of educational objectives, the
determination of the content of courses and
curriculum, and the selection of textbooks
to the extent such matters are wi thin the
discretion of the public school employer
under the law. All matters not specif ically
enumerated are reserved to the public school
employer and may not be a subject of meeting
and negotiating, provided that nothing
herein may be construed to limit the right
of the public school employer to consul t
wi th any employees or employee organization
on any matter outside the scope of
representa tion.
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The hear ing officer i s proposed decision in the
underlying unfair practice charge acknowledged that:

The posture of this case presents some
difficul t problems. The parties have
treated this case as one involving a
technical refusal to bargain, rather than
one in which overall good or bad fai th in
negotiations is in issue. Although the
parties discussed their widely divergent
approaches to the scope problem at the
table, there is no evidence that they
seriously attempted to reconcile their
differences or narrow the issues. Thus, for
purposes of this hear ing they placed the
or ig inal contract proposals in issue. The
parties have a~parently assumed that ther
was no good fai th obligation to attempt to
narrow their differences on scope disputes,
and that the issue as to whether a
particular item is inside or outside the
scope of representation is purely one of law
to be determined pr imar ily from the proposal
on its face. (Propose~ Decision at 12,
emphasis added.) -

In determining which of the disputed items were within the
scope of negotiations, relying on cases that arose under the

Meyers-Milias-Brown Act (Gov. Code sec. 3500 et seq.), the

hearing officer adopted a test by which items "primarily

related" to enumerated subjects of negotiation are and items

"primar ily related" to matter~ of educational policy are not

within scope. (Id. at 8-ll.)
Applying that test, the hear ing off icer found tha t "(W) i th

respect to many of the proposals. . . the result i (s) far from

clear" because although JCTA' s ini tial proposals were rela ted

to enumerated scope items, they were "so broad as to

significantly impinge on matters of educational policy which
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are not properly subject to negotiation. II (Id. at 12.) Rather

than declining to rule on such items r the hear ing off icer said:

(I) n the case of broad contract proposals
which have some relation to an enumerated
subject of negotiation, it will be
recommended the District be required to
negotiate the proposal r but only to the
extent that it relates to a negoti able
subject. (Id.)

Accordingly, we believe that the regional director

reasonably determined that, absent other evidence of bad fai th r

when the parties have in fact reached an agreement cover ing the

items enumerated supra at footnote II (including some of the

disputed issues raised in the unfair practice charge), the

section 3543.5 (c) charge based on negotiability is akin to a

technical refusal to bargain and- does not wi thout other factors

require a decertification election to be delayed.

The reg ional director is also correct that passage of time

can dissipate the influence an employer IS unlawful conduct may

have on an election. (See Columbia Pictures Corp. (l949) 8l

NLRB 207 (23 LRR l504) .) Since neither the EERA nor the Board

itself gives priority to unfair practice charges that are

delaying the disposition of representation cases, 15 it seems

l5Compare NLRA sections lOCk) and (l) (29 U.S.C.
secs. l60(k) and 160 (l)) which give priority to certain types
of unfair labor practice cases. See also NLRB Casehandling
Manual, Part II (l975), section ll740.2, giving priority to
unfair labor practice charges that are delaying representation
matters.
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especially appropriate for PERB regional directors to consider

the effect the passage of time has on the ability of employees

to freely choose their own representative.

In this case, the or iginal blocking charge was imposed by

the executive director and sustained by the Board i tself16

before the parties reached an agreement and before the hearing

officer i s proposed decision issued characterizing the unfair

practice charges as technical refusals to bargain in order to

gain a PERB determination on scope. Since the original block,

the parties reached and, according to the regional director,

"apparently administered successfully" an agreement. That

agreement in fact covered disputed as well as undisputed

items. Moreover, the hear ing off icer held that the parties had

treated the District's conduct as a technical (as opposed to a

bad fai th) refusal to negotiate. Finally, the hear ing off icer

pointed out that many of the disputed proposals were so broad

as to have no clear answer. These facts were unknown when the

executive director investigated this case in November 1977.

Since the passage of time has resulted in a change in the

parties' relationship, as well as yielding an inter im PERB

finding on the nature of the underlying unfair practice

charges, it was not unreasonable for the reg ional di rector to

l6Jefferson School District, supra, EERB Order No. Ad-22.
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conclude that the employees will be able to vote their own

minds uninfluenced by the employer i s alleged unlawful conduct.

Finally, the regional director's investigation revealed

that an overwhelming percentage of JCTA members had wanted to

request the regional director to proceed wi th the election, but

that the last JCTA officer had failed to file the request

before leaving office. PERBls policy on requests to proceed to

decertification elections in the face of pending unfair

practice charges does not distinguish refusal to negotiate

allegations from other unfair practice charges. l7 There is

no reason to believe that the executive director would have

failed to approve JCTA's request to proceed had it been filed.

Hence there is no reason for thl§ Board to hold that the

l7Compare NLRB Casehandling Manual, Part II (l975)
sections l1730.4(b) and l1730.l0(g) (in which the NLRB states
its policy not to honor requests to proceed in 8 (a) (5) (refusal
to bargain) situations except upon specific authorization by
the Board through the Office of the Executive Secretary) wi th
Board Resolution No. l4, supra, which provides in pertinent
part:

(2) The Reg ional Director may proceed wi th
the election, upon approval of the Execu t i ve
Director, in those cases where:..........e...........

(a) The person filing the unfair
practice charge has requested the agency
to proceed wi th the election and has
wai ved the right to file obj ections to
the election based on conduct alleged in
the unfair practice charge; or
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reg ional director abused his discretion in consider ing all the

relevant facts in this case, including the fact that the JCTA

members made an abortive attempt to request PERB to conduct a

decertification election in this matter notwi thstanding the

long-pending unfair practice charges they had filed three years

before.

Above all, the purpose of the EERA is to enable publ ic

school employees to be represented in their employment

rela tionship wi th their employer. To insure employees free

choice in the selection or decertification of an exclusive

representative, this Board may delay a representation election

when there is a substantial risk that its outcome will be

affected by conduct that is aiièged to be an unfair practice

when that charge is still pending before the Board. After an

investigation, the regional director thoughtfully considered

all of the competing factors in this case in context and

determined that the District i s alleged unlawful conduct does

not pose a significant risk of tainting a fair and free

election. The regional director i s determination is reasonably

based on the elements he cites, and is accordingly affirmed by

the Board itself.

ORDER

Based on the foregoing Decision and the entire record in

this case, the Public Employment Relations Board ORDERS that
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the determina tion of the San Francisco reg ional director to

proceed to a decertification election in this matter is

aff irmed.

~~'

By: ~ _ ...
Barbara D. Moore, Member /Raym?nd J. .Çn4Cles,f Member

Harry Gluck, Chairperson, dissenting:

I

In establishing its "abuse of discretion" standard of

review of a regional director i s determination, the major i ty has

exceeded its statutory authority 'eo delegate and abdicated its

statutory obligations.

In justifying its action, the majority has placed mistaken

reli ance on Rule L02. 67 (c) of the National Labor Relations
Board (major ity opinion pp 8-9) and section 3541.3 (k) of the

EERA, as well as on the Santa Clara1 and Oakdale2 decisions

previously issued by PERB.

NLRB Rule l02.67 (c), establishing a standard of

administrative review, is based on section 3 (b) of the National

Labor Relations Act,3 as amended by the Labor-Management

lpERB Decision No. L04 (9/26/79).

2pERB Decision No. Ad-46 (9/13/78).

329 U.S.C., section l51, et seq.
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Reporting and Disclosure Act (1959). Section 3 (b) states, in

pertinent part, that the NLRB is authorized to delegate to its

regional director its powers under section 9:

to determine the uni t appropr iate for the
purpose of collective bargaining, to
investigate and provide for hear ings, and
determine whether a question of
representation exists, and to direct an
election or take a secret ballot under
subsection (c) or (e) of section 9, and
cer ti fy the rep ul ts thereof, except that
upon the filing of a request, therefore,
with the Board by any interested person, the
Board may review any action of a regional
director delegated to him under this
paragraph . . . (Emphasis added).

The point is that the Congress specif ically author ized the

delegation of section 9 powers wi thout limi tation and further,
'-

specifically left review of the regional directors i

determi nations -to the discretion of the Board.

In its decision here, the majority refers to section

1541.3 (k) of the EERA as though comparable legislative

authority has been granted to the PERB. But, section 3541.3 (k)

severely limits the delegation by the Board of its powers.

Tha t EERA section author izes the Board:

To delegate its powers to any member of the
Board or to any person appointed by the
Board for the performance of its functions,
except that no fewer than two Board members
may participate in the determination of any
ruling or decision on the merits of any
dispute coming before it . . . (Emphasis
added. )

20



Granted, the Board can establish intermediate steps in the

process of resolving issues in dispute, as the Board has done

by creating a division of hear ing officers to conduct formal

hearings into allegations of unfair practices and the

determination of bargaining units. But, hearing officer i s
decisions are only "proposed decisions" and become final only

if not appealed and then only as to the parties to the case.

They are nonprecedential and need not be followed by other

hearing officers entertaining similar disputes. When proposed

dec isions are appealed, the Board itself reviews the record in

full and decides the issues based on the preponderance of

evidence produced, applying the independent judgment standard

of review. With the same limitations the Board may delegate to
'-

a regional director the resolution of a dispute. But by

establishing ari "abuse of discretion" test here, the majority

rejects appeals based on the merits of the dispute, upholding a

regional director IS decision "whether or not we would have made

the same determination ourselves." (Ante, p. lO.)

The majority, in a footnote ~o its decision (page 8,

footnote lO) in which it cites the NLRB rule, also states that

the California appellate courts will not disturb tr ial court
decisions that are reasonably based on the facts of the case.

Fi r st, there is no valid compar ison between the

tru th-determination process of a court tr ial and the

investigatory process involved here. Second, PERB is an
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administrative agency and not a trial court. The rules

applicable to administrative agencies and boards are qui te
another matter. For example, it was held that a board cannot

legally confer on its employees the authority that under the

law may be exercised only by the board itself. Schechter v.

County of Los Angeles (l968) 258 C.A.2d 39l. The United States

Supreme Court, in upholding the National Labor Relations Board

delegation to its regional directors, did so precisely on the

basis of the board's statutory authority to do so. Magnesium

Casting Co. v. NLRB (l97l) 40l u.s. l37 (76 LRRM 2947) . See

also Wallace Shops Inc. (1961) 131 NLRB 36 (48 tRR 1564).

But, an attempt by the National Labor Relations Board to

delegate to one board member and two staff employes was
"-

invalidated in KFC National Manaqement Corp. v. NLRB (2d Cir.

1974) 497 F. .20 298 (86 LR&~ 227l) as a violation of the

specific statutory requirements and the fundamental concepts of

administrative åue process.

The majority here implies that because the staying of an

election is "discretionary" with the Board it may delegate such

discretion to the regional diector and then limit its own

review of his determinations to "the abuse of discretion"

test. But, authority to exercise its discretion is granted to

a statutory board as a purely "personal" power which may not be

further delegated in the absence of express statutory

au thor izati on. Schechter v. County of Los Angeles, supr a,
at 396, 397. Also see Taylor v. Crane (l979) 24 Cal.3d 442;
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California School Employees Association v. Personnel Commission

(l970) 3 Cal.3d l39¡ 56 Ops., Atty. Gen. 366 (l973). Compare

Candlestick Prop. Inc. v. San Francisco Bay C & D Commission

(1970) II Cal.App.3d 569.4

To the ex tent that section 354 l. 3 permi ts delegation to a

staff member, it limits that delegation to administrative or

minister ial acts since it expressly requires that the Board

majority participate in resolving issues in dispute.5 No

matter who hears a dispute, the power of decision lies only in

the board or commission in whom the law vests the power of

decision. (Cal. Administrative Agency Practice, (Cont. Ed.

Bat, 1 97 0) p . 145.)

At stake here is the right of the employees in the uni t to~
select an exclusive representative free of unlawful

interference by their employer, and to be represented in

collective negotiations by that organization. These rights,

vested in the employees by section 3540, are fundamental. The

determination that the employees i choice can or cannot be

4The major i ty also refers to PERB Resolution 14

(footnote 9, page 6). It cites this as a "policy expression"
since Board resolutions enjoy nei ther the status of rules or
adj udications. Clearly, the Board cannot by "policy" delegate
more than section 354l.3 (k) permits.

5Section 3541 (e), as amended by section 7 of the State
Employer-Employee Relations Act (Gov. Code sec. 3512, et seq.)
provides for the employment of an executive director and such
persons deemed "necessary for the performance of the Board IS
admi nistrative functions."
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exercised in the manner required by the Act cannot be

considered simply an "administrative" or ministerial act to be

upheld even if the Board would act otherwise. Fur thermore, the

existence of a substantial "legal" dispute is demonstrated by

the presence of AFT, the competing organization. It has filed

a facially valid decertification peti tion accompanied by the

required proof of support. A question of representation is

raised. Section 3544.7 (a) requires the Board to order an

election if, pur s uant to the evidence adduced, it determines

that a question of representation does exist. The final

determination of that issue is reserved to the Board itself,

must be on the mer its, and may not be delegated.

The rnajorityls further re~ia~~e on Santa Clara Unified

School District, supra, is unjustified. In Santa Clara, the

Board acknowledged the error of its then existing standard of

review6 and stated:
Therefore, while the Board will afford
deference to the hear ing officer i s findings
of fact which incorporate credibility
determinations, the Board is required to
consider the entire record, including the
totality of testimony offered, and is free
to dr aw its own and per haps con tr ar y
inferences from the evidence presented. (Id.
at 12. Emphasis added.)

6The Board i s standard of review prior to Santa Clara was
to uphold a hearing officer's determination unless it was
"clearly erroneous." Ironically, this Board gave no deference
to the regional director's original decision in this case
against blocking the election. That decision was reversed by
the executive director and the Board affirmed the reversal on
appeal. See Jefferson School District (l2/30/77) PERB Decision
No. Ad-22.
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Compare this statement to the majority statement
here:

The only question presented by this appeal
is when and on what basis the Board will
overturn a determination . . . and
subst i tute its own j udgmen t . . . we believe
that the appropriate inquiry upon appeal is
whether (the regional director i s) discretion
has been abused. (Ante, page 8.)

Thus, the majority cites as precedent for its present

position a case which doesnlt hold at all what it is

represented to hold. (Interestingly, one member of the

major ity in this case dissented in Santa Clara urging a

"substantial evidence" standard of review, which, if not as

str ingent as an independent judgment standard, is still

substantially more comprehensive than the "abuse of discretion'!
'-

standard applied here).
The relevance of Oakdale, supra, as relied on by the

majority, is difficult to grasp. In that case, the question

was whether the regional director acted unreasonably in denying

a request for appointment of a post-factfinding mediator. The

Board, in upholding the regional director i s actions, found that

the parties enjoyed no right to post-factfinding mediation.

Bu t, even then, the Board disapproved certain par ts of the

regional director 1 s findings and conclusions after examining

the enti re record before it. Nowhere in Oakdale was an abuse

of discretion test set forth. To the contrary, the Board's

analysis in that case requires the conclusion that its decision
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looked to the weight of the evidence and the quality of the

regional directorls rationale.
In summary, then, in failing upon appeal to decide the

issue on the merits, based on the facts produced in the course

of the regional director i s investigation, the Board has failed
to fulfill its statutory obligations and has denied to the

Associ a tion admin istr ati ve due process.

Aside from the foregoing, the wisdom of the majority's

decision is questionable in light of Board rule 32738.7

There is nothing to prevent the Association, assuming it loses

the forthcoming election, from filing objections to the

resul ts. A full evidentiary hear ing will be required p wi th

appeal rights to the Board itself. If the Board follows its

existing practice, it will apply an independent judgment

78 Cal.Admi n. Code section 32738 provides:

(a) Within LO days following the service of
the tally of ballots 1 any par ty to the
election may file with the regional off ice
objections to the conduct of the election.
Any obj ections must be filed wi thin the
10 day time per iod whether or not a runoff
election is necessary or challenged ballots
are sufficient in number to affect the
resul ts of the election.

(b) The objecting party shall concurrently
serve a copy of its obj ections on each party
to the election. A statement of service
shall accompany the obj ections filed wi th
the regional office.

(c) Obj ections shall be entertained by the
Board only on the fOllowing grounds ~
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standard of review. The determination here cannot serve as

binding precedent.8

II
By any test, including the majority's, the regional

director IS decision to conduct the decertification election

should be reversed.
The Board directed the regional director "to determine

whether a danger remains that the Distr ict i s alleged unlawful
conduct will so affect the election process as to prevent the

employees from freely selecting their exclusive

representative." Jefferson School District (6/29/79) PERB

Decision No. Ad-66, at 7 (emphas~a added). The blocking order

was to remain in effect if the "employees i dissatisfaction wi th

their representative is in all likelihood attributable to the

employer i S unfair pr actices rather than to the exclus i ve

(1) The conduct complained of is
tantamount to an unfair practice as
defined in Government Code sections
3543.5 or 3543.6 of the EERA, 3519 or
3519.5 of the SEERA, or 3571 or 3571.l
of the HEERA, or

(2) Serious irregularity in the
conduct of the election.

BIn view of the foregoing, this dissent will not cons ider
the propriety of establishing a standard of review through the
Board i s adjudicatory process rather than through its
rUle-making power s.
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representative i S failure to respond to or serve the needs of
the employees it represents. Id. at 5-6 (emphasis added).

Clearly, then, the thrust of the Boardls direction was for the

regional director to conduct an investigation to determine if

circumstances had changed since his or igina1 blocking order was

issued.

A review of the regional director iS findings fails to

uncover one iota of evidence indicating that the danger no

longer remains that the D istr ict i s alleged misconduct will
adversely affect the election process, or that dissatisfaction

wi th the exclusive representati ve i s per formance is not

attributable to the employerls conduct. In short, the regional
"-

director failed to produce any evidence that the circumstances

had changed. rndeed, his investigation only demonstrates that

the Board was initially correct in blocking the decertification

election. (See Jefferson Ad-22, supra.)

1. The em~loyer i s refusal to bargain was a technical

violation:
The regional director reached this "conclusion" because it

was not alleged that the District intended to undermine the

Association i S support.

First, if it was a technical violation at the time the

reg i onal director investigated, it was a technical violation
when the Board blocked the ini tial decertif ication election.

No change is demons tr a ted.
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Second, while the major i ty claims it is not evaluating the

agreement actually reached by the parties and has not yet

considered the appeal frbm the unfair practice charge filed by

the Association, the majority supports the regional director i s
conclusion.. But, assuming the violation was a technical one,

what is the relevance of this characterization? The only

question for the regional director and the Board to answer is

simply: did the Districtl s allegedly unlawful refusal to
bargain impair the employees i opportuni ty to exercise their

statutory right of free choice? The answer turns on a factual

determination that the Districtls refusal, irrespective of

reason, suff iciently derogated the exclusive representation in
'-

the eyes of the employees as to cast doubt as to the validi ty

of any represerrta tion election that was to take place.

Anything short of this test makes it virtually impossible to

justify blocking an election since employers are unlikely ever

to admit that their refusal to bargain is based on anything

other than a heartfelt conviction that the subject matter is

outside scope.

Furthermore, by its action here, the majority is

retroactively modifying its order in Jefferson Ad-66. To the
simple direction given there, it now adds the requirement that

the regional director also find unlawful intent. It also

appears that the major i ty now imposes on the employees the
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obligation to determine the employer iS motives before they

develop an opinion as to the exclusive representative IS

performance. This is so because if they withdraw support from

the representative, but the employer has not acted wi th

anti-union animus, the employees cannot be protected from their

own "neglect" and must cast their ballots despite the external

influence on their attitudes.

The majority does not rest at this point. It goes on to

dec ide that a "technical violation" based on a good faith doubt

as to scope does not require that a decertification election be

delayed. (Ante, p.l5.) No explanation or ~uthority is given

for this statement which, apparently, is offered as a new and

general rule of law. What makes the majority position more

perplexing is its past history oi-finding 3543.5 (a) and

3543.5 (b) violations when refusal to bargain violations are

proven wi thout any claim or showing of evil motive by the

employer. See San Francisco Community College District

(lO/l2/79) PERB Dee ision No. 105; San Mateo Communi ty College

District (6/8/79) PERB Decision No. 94.

2. The Association successfully administered the

contract . . . the employees voted to proceed wi th the election:

These "facts" are considered together to emphasize the

inconsistency of the regional director's conclusions.

What did the successful administration consist of? No

facts are presented. The contract ran its course according to
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its terms. But, it was a contract limited by the District's

refusal to negotiate many items. (Ante, p. 3, n.3.) It is

impossible to transmute this fact into the conclusion that

there was satisfaction among the employees which nullified the

Districtls original adverse impact on the employees' attitude

toward the Association.

It is also impossible to equate "successful administration"

wi th the find ing that the Association is virtually defunct.

More importantly, if one accepts this "finding" of successful

administration then one must conclude that the employees'

attitude is not the result of the "exclusive representative IS

failure to respond to or serve the needs of the employees it

represents," which the Board established as the test of whether

the blocking order be continued. Jefferson Ad-66, supra.

The employees' desire to proceed wi th the election is not

only irrelevant, but to consider it separate and apart from the

wishes of the exclusive representative makes a mockery of the

blocking process. What the Board seeks to determine is whether

the Distr ict i s conduct affected the employees' atti tude. The
finding here means that when an employer has successfully

influenced the employees against their representative, the

Board will sanction that unlawful conduct by submi tting to the

employees' improper ly influenced wishes. Thus, the Board wi II

order the election its blocking charge policy was meant to

prevent!
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Furthermore, the major i ty again misuses NLRB precedent.

For the reason stated above the federal board only authorizes

the charging party (in this case the employee organization) to

request that the election proceed before the underlying unfair

practice charge is resolved. Even when a request is made, the

NLRB does not accede automatically. To the contrary, in

refusal to bargain cases, it will be decline to do so where the

impediment to employee free choice has not been removed. 9

3. Two ~ears have passed since the violation occurred:

The regional director l s and the major i ty i s view that the

passage of time may affect the employees i ability to exercise

their voting rights freely warrants support if it is understood

that it is not the mere passage of time alone, but the change

of circumstances during that time which may be significant.

The regional director has provided the Board with no

information that such has occurr ed, nor any information to

offset the more likely conclusion that the delay in resolving

the unfair practice charge has only served to continue and

exacerbate the employees i discontent, created by the Distr ict 1 s
bargaining posture, but which they now direct against their

exclus i ve representa ti va.

9NLRB Casehandling Manual, Part II (l97S) Section
il730.4(b) and ll730.iO(g).

32



The major ity does indicate that in the inter im, the unfair

practice charge has been resolved in the Association i s favor,
implying that the employees i desire for a change is, therefore i

not related to the employer's wrongdoing. This overlooks the

fact that the District has excepted to the hearing officerls

findings and conclusions, thus effectively vacating that

decision and precluding the imposition of the hearing officer i s
proposed remedy. There is no point to staying a

decertification election pending the resolution of an unfair

practice char ge if the employees are not i at the very least,

given a full opportunity to become aware, through a final

order, of the under lying causes of the exclusive
~-

representati ve i s failures. Only then can they exercise thei r
-

voting rights freely. That is obviously the purpose of

delaying an election until the unfair practice has been

resolved in a final and binding way with an appropriate

remedy. Nothing like that has occurred here.
The major ity has also ind icated that "successful

administration" of the collective agreement was a change in

circumstances over time. However, as discussed above, the

so-called "successful administration" of a contract limited by

the employer i s refusal to negotiate hardly justifies being

elevated to the status of a change in circumstances warranting

removal of the blocking order.
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4. Continuing the block would frustrate the fundamental

right of employees to be represented by an organization of

their choice: That this- right is fundamental has already been

emphasized in this dissent. But based on the investigation

conducted, it is removal of the block which will defeat that

r i gh t.

III
The maj or i ty i s other actions: The contention that the

Association did not quarrel with the regional director i s facts,

bu t only his conclusions, bears scrutiny. The Association i s

brief states it does not take issue with the conclusions

reached by him that effective negoti ations-- indeed all
negotiations--have ceased; that the employees are demoralized

and that the cqllective bargaining relationship ini tially
establi shed is now in disar ray. (eTA Br ief, pp. 2-3.) The

difficulty facing the majority, with which I sympathize, is

that the regional director iS" facts" are virtually

indistinguishable from conclusions or opinions unsupported by

f ac ts .

As noted above, the major i ty claims not to have evalua ted

the collective bargaining agreement executed by the parties.

CTA points out (Br ief, p. 6) that "the con tents of that

contract are not disclosed (in the regional director IS
findings) and there is no comparison of it with the many

proposals made by the Association which the District refused to

d is cu s s . "
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Recognizing the importance of this obj ection in view of the

regional director's findings that a contract was executed and

successfully admi nistered, and that only a "technical

violation" occurred, the majority turns to its own resources to

supply the missing information. (See list of contract items,
ante, p. ll, n. ll.) The maj or i ty offers these details to

rehabilitate the regional director i s investigation and exercise

of discretion.

iv

In reaching its conclusion, the majority overlooks the

potential incongruity of issuing a final order on the unfair

pr actice charge affirming the hear ing off icer iS finding tha t
the Distr ict unlawfully refused te negotiate 27 items, after
the decertification election has been conducted and the

Association is decertified. What remedy would the Board then

fashion? Such an order might amount to little more than a

declaratory judgment. No affirmative obligation would be

imposed on the violator. The violated organization might take

some solace in the knowledge that it has served as a

sacrificial lamb for the benefit of its competitor and the

employees will be left wi th the anguished thought that had they

but known... Possibly, the Board would vacate the election

results, deny certification to the competing organization,

reinstate the Association, and order the employer to negotiate

in good faith. Gi ven the var ious poss ibili ties, what purpose

is ser ved by the Board's rush to judgment here?
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In its footnote 7 i page 5 i the major i ty acknowledges

receiving two communications from the regional director

relating to this matter .10 The footnote does not indicate

the nature of the document i s contents. It does reveal that the

regional director simply transmi tted the letters wi thout

comment and wi thout any indication that they caused him to

change his determination. In view of this reference, it is

appropriate to summarize the contents of the letters and

comment on the regional director i s action.

The regional director i s letter of transmi ttal clearly was

nothing more than that. No inference should be drawn that the

laThe letters were served ex par te. However, the
executive òirector served copies ~n all of the parties prior to
transmi tting them to the Board. Board rule 31090, flEx Parte
Communications", (8 Cal.Adm. Code), proviòes:

(a) An ex parte request in any communication by a
party which concerns a case and which may be expected
to affect the interest of another party to a case.

(b) Any ex parte request received by members of the
Public Employment Relations Board i Board Counsel, or
Executive Assistant to the Board which does not
contain a proof of service indicating service of such
request on all necessary parties shall be forwarded to
the Executive Assistant to the Board. The Executive
Assistant to the Boarò shall notify the requesting
party that no action shall be taken until the
requesting party has served all parties which would be
affected by the requested action.

(c) No action will be taken by the Board itself on
any req~est addressed to it unless such a request
contains a proof of servcie on all necessary parties
and all necessary parties have had a reasonable
opportuni t1 to respond.

No objections or responses have been received by the Board.
The executive director IS service estops this Board from
considering whether service was properly made under paragraph
(b) of the rule.

36



contents of the documents failed to cause him to change his

mind, as the majority footnote implies.

One of the documents is a letter from the Association to

the Distr ict asser t ing major i ty suppor t among the employees in

the unit as evidenced by current membership cards, many of

wh ich were obtained in December 1979 and January 1980. The

second document is a letter from the Distr ict to the

Association, with a copy to the regional director, expressing

the Distr ict i s belief that the Association currently represents
a large major i ty of the uni t employees and the Distr ict IS

willingness to enter into negotiations with the Association.

The full significance of these documents cannot be

determined merely from reading ta~m. They do suggest that the

Association i s support has been revived ,or expanded.

Ironically, further investigation might establish that the

"change of circumstances" required by the Board to unblock the

election has occurred. Such a finding, if made, would be

directly on point, would comply wi th the Board i s instructions

to the regional director in Jefferson Ad-66, and would provide

a factual basis for the conclusion reached by the major i ty.

The regional director IS determination should be reversed
and the matter remanded to him for further investigation

consistent with the Jefferson Ad-66 instructions and to include

reference to the matters alleged in the two documents received

by the Board.
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The Board itself should expedi te resolution of the appeal

from the hearing officer's proposed decision in the underlying

unfair practice case. II

!

lyvrl'Cii;;i4

'-

lIThe Board has consistently declined to establish an¥
priority system for its calendar or for that of the division of
hear ing off icers, a policy whose validi ty is made clearly
questionable by this case, and for which I must share
responsibili ty.
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On Jun 21, 1976 the Jefferso Clas ,Teacers 
Assciat1ai (J.C.T..A..)wa cetified as the exclusive representative of a unit of certificate

eioyee. Th J..C..T.A. an th District erteredinto neotiation, and
on Nover 2, 1976, unair practice charges 'Wre filed against: the
J ..C.'..A.. by th District (Sl-a). On No 15, 1976 chrges were
filed agnst the District by the J.C.T..A. (SF-C-33).. A heaing on t.he
chçes wa' held duin; 1977 an a1 July 13, 1978, a Heair: OUioerls
prQp decisicn wa issue., The Hearing Officer sutaned charges that
th Distict ha refus 1: neotiate' ai 27 item. The charges against
the J..c..T..A. were dismisse. Boh the District an the J.C..T.A.. have
filed eicptai to t: prop deision.. Th api to the propEi
decisiai is currently pending before the Bo i t.lf'.

Prior to th issua ot th Hearing Officer's proed deisiai, the
Amrica P'edratiai of Teachers (A..F"T.) filed a decrtificatiai petition
ai Sepén' 23, 1977 (SF-Dl2).. Th San Franiscn Reai Dii:or
directe a deitification election ~ieh wa' staYeQ by the Execti VEt
Direcr at Na~ 9, 1977 peing th outo: of the unair. practice
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JeUersa Sdl District
Sets~t' 6, 1979

'I Diatriet MS indicated to J.C.T.A.. that it ha a qi faith à:t: as
tx the current: major il:y status of J ..C. T.A. an beus. of thai: doubt: the
Disict will refuse t: met an neotiate with J.C..T.A.. regdin; a
suc:sso cotrac..

In ealy May of 1979, thelo preside of J.C..T.A. (wh has siri
resigned) sent a me 1: aU schools in the Jefferson Sco: District
adt:isiri t: fact that: tXnatiai for eleced offices in J.C.T..A were
ope. No nanation were subtte1oxntly, no elections were
held. On Jun 13,1979, the last reming alec offiær of J.C.T..A
resigne.. Therefore, at: the preset. tim" there are no 1cc electe
officers of J.e.T.A.

Jus prier to his resignicn, the last: rE!:ni.n; J .C.'I..A. otfii:i: set
out a Aurve to al J. C. T .A. mers i asking them if they wished to si9n
a waiver an proc to a detificatiai electiai. Of t: 98 that
res, over 75' state th wished J.C.T.A.. ti file a ltreast to
Pro" (i.e. wive.) to a1 P.E..ita. to go ahea with an eleciaito
dêde which organi2atiai will repre~nl: tehers at tfi bagaining
tae.. Th lc officer wh set: ait: th suvey resign ai th ,day th
surve form were returned I' an theefore, no "reqst to proc" wa
set: t: P.E.R.B..

In li9ht: of th nature at. th violtiai invlViJ th fac tht thy
~ place ovr tw years ago~ that a cotract: was eventually signed:
tht r. neoeiatiam are presently unrwy for futur ~ntracts1 tht
there ar curently no loc electe otficiah of the J.C.'l.A., an that
th J...T.A mes t:.hiD!ielves have indicated thir æsire to pi: to
an election, I fee l:he chges will' not have a tendenc to interfere
with th free dlice of th emloy in an eleciai.. Undr thse
eirout:s, the, J.lioies of the .At: will be best effectuate by
allowing th eml~s an q:ttii ty to deièe th question of
reprsentation,. as is their desire. Continung to bloc the election in
this case would frustrate th funamta ri9ht: of emoy to be
represte by an emoy~ organiia tion, of their choice.

i: am threfore direein;, tht a òerf:ificatiai e1eciai be held in th
Jeffer:s SCl District.. You will be cotate in the near, future to
set: up th details of th elecicn.
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Jefferso Scl Distr iet
Seee 6, 1979'

An. apl to this æcisiai, ma be ma within 10 ca~ days of ser"iee
of this decsion by filing a sta tent of the facts. u: which the- appal
is baed with th P.E.R.B. Exectivi Asistat to the Soard, Mr.. Sæph
Baber:, at 923: 12th Street:, Sui t: 201, Sacramento, Caiforna., 95814..

Coies of any ~ mut be seve i. al other patie! to this acic:
with an aè ti r: to thi~ Reion Office.

Very truly yos,

-
JiI W. 'taili..
Reia Oirecr

JWi ed

"-
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