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DECIS ION

BURT, Membèr: The Public Employment Relations Board (PERB

or Board), having duly considered the request for

reconsideration of PERB Order No. Ad-148 filed by Appellant

Tony Petrich, hereby denies that request for the reasons set

forth below.

BACKGROUND

In PERB Order No. Ad-l48, the Board upheld the regiona 1

director's administrative decision dismissing a unit

modification petition without leave to amend. The petition was

filed by ~ony Petrich, an individual employee of Riverside



Unified School District (District). It was dismissed on the

ground that only recognized or certified employee organizations

or employers, or both jointly, have standing to file uñit

modification petitions pursuant to section 3278l of the Board's

L. 1Regu a tions. In hi s appea 1 to the Boa rd, Petr ich as s e r ted

that the petition was timely filed within a window period as

required by section 3278l, and that the regional director

improperly failed to accord him status as an employee

organiza tion. In PERB Order No. Ad-l48, the Board summar i ly

denied the appeal.

In thi s Reques t for Recons idera t i on. Petr ich ra i ses issues

not previously presented to the Board or its agents at any

stage in these proceed ings. He c 1a ims. in effect. a 5 ta tutory
right to file a uni t mod if ica t ion pet i t ion based on

section 3543 of the Educational Employment Relations Act

(EERA).2 He further argues that the Board is obligated to

cons ider his peti tion because it seeks to exclude employees " ..vu

statutory grounds from the certified bargaining unit of which

he is a member. In essence, he contends that PERB is

statutorily compelled to consider his petition. notwithstanding

the provis ions of sect ion 32781 of its Regula t ions.

lPERB Regulations are codified at California
Administrative Code, title 8, section 31001 et seq.

2The EERA is codified at Government Code section 3540
et seq. Unless otherwi se noted, a i 1 s ta tu tory ref erences are
to the Government Code.
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As an add i tiona 1 ground for recons idera tion, Petr ich

attaches a copy of a letter apparently sent to him by counsel

for the California School Employees Association (CSEA), the

exclusive representative of his bargaining unit. Petrich

contends that the 1 et ter r epresen ts reta 1 ia t ion agains t him for

exercise of his alleged right to file a unit modification

petition.
DISCUSSION

Sec tion 32410 (a) of PERB i S Regula t ions provides in

pertinent part that:
,

Any party to a decision of the Board itself
may, because of extraordinary circumstances,
file a reques t to recons ider the dec i sion
. . . . The grounds for requesting
recons idera t ion are 1 imi ted to claims tha t
the dec is ion of the Board its elf contains
pre jUdicia 1 error s of fact, or newly
discovered evidence or law which was not
previously available and could not have been
discovered with the exercise of reasonable
diligence.

Petrich does not contest the factual basis for the Board i s

Order that he is not an employee organization. Rather. he

argues that the Board i s Decision and the Board i s Regulation

32871 are inconsistent with the EERA itself. We find no such

incons is tenc ies and, therefore, no grounds for recons ider ing

Order No. Ad-l48.

A. The Unit MOdification Issues

The short answer to Petrich's contentions is that he does

not have a statutory right as an individual to present a unit
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composition question to the Board. The statutory scheme

establ ished by EERA provides for representation procedures in

which the participants are employers and employee

organizations.3 EERA further establishes the rights of

.

individual employees to form, join and participate in employee

organizations.4 and provides the unfair practice mechanism to
.

prGvent interference with the exercise of those rights by

employers or employee organizations. Under the terms of the

statute, individuals acting alone have standing to file unfair

practice charges. but not to initiate or to participate as

parties in representation proceedings. 5

3PERBI s authority and duty to determine appropriate units
arise initially where a question concerning representation
(QCR) is raised. A QCR may be raised only by an employee
organization (EERA sections 3544 and 3544.4 (b)) or by employees
acting cOllectively (EERA section 3544.3). Once the Board
begins its investiga tion. the only parties enti tled under EERA
to contest the composi tion of a proposed bargaining uni tare
the employer (EERA section 3544.l(a) and 3544.5(a)) or a
compet ing emp loyee organi za t ion (EERA sect ions 3544.1 (b) and
3544 . 5 ( c) and ( d ) ) .

4EERA section 3543 provides in pertinent part as follows:

Public school employees shall have the right
to form, join. and participate in the
act i vi ties of employee organiza t ions of
their own choosing for the purpose of
representa t ion on a i 1 mat ters of
employer-employee relations. . . .

Scompare EERA section 354l. 5 (a) which provides that

"(a)ny employee, employee organization or employer shall have
the right to file an unfair practice charge.. II with EERA's
sec t ions on r epresenta t ion proceed ings cited in f ootno te 3
above.
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Petrich contends that he has a right under EERA section

3543 to participate in determining the scope of his bargaining

unit. Section 3543 establishes Petrich's rights as an

individual to form and to participate in an employee

orqanization. The organization. and not Petrich as an

individual, is then entitled to participate in representation

pr9ceedings in an appropriate bargaining uni t. Therefore. we

reject Petrich's claim to file a petition for unit modification

under section 3543.

Petrich next contends that PERB i S Order is inconsistent

with EERA sections 3540.1(m). 3543.4, and 3545(b)(2),6 in

tha this barga ining uni t alleged ly con ta ins supervi sory,

managerial and confidential employees in violation of these

sections. He argues that PERB has a duty to monitor the

compos i tion of barga ining uni ts on a per iodic bas is. However,

as already discussed, the EERA itself makes no provision for

review of lint t compos it ion except when a QCR is ra ised and it

is necessary to determine the appropriate uni t in order to

conduct an elect ion.

6Section 3540. 1 (m) defines supervisory employees.
Section 3543.4 provides, among other things. that managerial
and confidential employees may not be represented by an
exclusive representative. Section 3545(b) (2) provides. among
other things. that a negotiating unit of supervisory employees
may not be represented by the same employee org~nization which
represents the employees whom they supervise.
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In section 32781 of its Regulations, PERB has es tab 1 ished

additional procedures for review of unit composition in

s i tua tions in which part ies to the barga ining re la t i onshi p in

an established unit raise specified grounds for such review.

The exis tence of sta tu tor i ly exc 1 uded pos i t ions in the uni t is

one such ground under sect ion 32781 (b) (5) .7 However, sect ion

3278l(b) restricts the right to file unit modification

7At the time of filing of the petition for unit
mod if i cat ion herein, section 3278 1 (b) read in pert inent part as
fol1ows :

(b) A recogni zed or cer t if ied employee
organization, an employer, or both iointly
may file with the regional office a petition
for change in uni t determination:

(1) To delete classifications or
positions no longer in existence or
which by virtue of changes in
circumstances are no longer appropriate
to the established unit;

(5) To delete classification(s) or
position(s) not subiect to (1) above
which are not appropriate to the uni t
because said classifIcation(s) or
pos i t ion (s) are management, supervi sory,
conf ident ia l, provided that:

(A) The petition is filed jointly by
the employer and the recognized or
cert if ied emp loyee organi za t ion, or

(B) There is not in effect a lawful
written agreement or memorandum of
understanding, or

(e) The petition is filed during the
"window per iod" of a lawful wr it ten
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pet i t ions under a i 1 of its subsec t ions to emp loyers and to

recognized or certified employee organizations. The EERA

itself imposes no requirement for regular monitoring of unit

composition. PERB's decision to provide for such review in its

regulations only on a petition by a party to the bargaining

relationship is consistent with the statutory scheme and serves

the purpose of protec t ing the s tabi 1 i ty of barga ining

relationships.
In this case, PERB is not faced with an appropriate

petition under section 3278l, that is, one raised by a party to

the bargaining relationship. In fact, the regional director

determined that CSEA does not wish to change the composition of

h. . 8t is unit. Even assuming that Petrich is cotrect that some

agreement or memorandum of
understanding as defined in these
r e gu 1 a t ion sin s e c t ion 3 3 020 for
EERA, 40130 for SEERA or 51026 for
HEERA. (Emphasis added.)

Effective November 9, 1985, section 32781(b)(5) was amended
to inc 1 ude as an add i tiona i ground the de let ion of
classifications or positions not covered by EERA, HEERA or
SEERA.

8We take note of the Board's Decision in Riverside
Unified School District (Petrich) (1985) PERB Decision
No. 5l2. Dur ing his invest~gation of the under lying charge in
that case, the regional attorney ascertained that it was CSEA's
position that jOb classifications contended by Petrich to be
supervisory pertained to lead posi tions and were not
supervisory. He further ascertained that CSEA did not wish to
change the compos it ion of the barga ining uni t.
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of these employees may be in excluded categories, ne apparent

purpose would be served by permitting an individual to initiate

a regional office unit investigation when neither party to the

barga i ning re la t ionshi p seeks to do so. Any harm to Petr ich iS

rights as an individual may be adequately protected through the

9
charge procedure.

B., The Retaliation Claim

Petr ich' s reta 1 iat ion c la im is not proper ly bef ore the

Board in a Request for Reconsideration under section 32410(a).

CSEA's letter is not "newly-discovered evidence" within the

meaning of section 32410(a), since it has no bearing on the

issues decided in PERB Order No. Ad-148. It is therefore not

9petrich further claims that the Board i s decision in
Order No. Ad-148 is arbitrary in light of its earlier decision
dismissing his charges based on these same facts. See PERB
Decision No. 5l2, supra, in which PERB affirmed the regional
attorney i s dismissal of Petrich's charges against his employer,
alleging that the presence in his bargaining unit of
statutorily excluded employees constituted a violation of EERA
section 3543.5(a), (b) and (d). In that case, the regional
director determined that Petrich had not stated a prima facie
case of a violation of EERA, but was instead attempting to use
the unfair practice charge procedure to gain standing to
petition to modify his unit. The regional attorney noted that
the proper procedure for petitioning to modify a bargaining
unit was set forth in section 32781, and concluded that Petrich
could not use the charge procedures to circumvent the standing
requirements in section 32781. We affirmed. PERB Decision
No. 512 is thus entirely consistent with our decision in Order
No. Ad-148.
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properly presented in a Request for Reconsideration of that

Order. Furthermore, allegations of retaliation for the
exercise of protected rights are properly raised by fil ing an
unfair practice charge in the regional office.

ORDER

Tne Public Employment Relations Board, having duly

cons idered Appe llant Tony Petr ich' s Reques t for Recons ide ra t ion

of PERB Order "No. Ad-148 and finding no grounds for

reconsideration, hereby DENIES that request.

Chairperson Hesse and Member Morgenstern joined in this
Decision.
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PROOF OF SERVrCE BY MAIL
C.C.P. 1013a

I declare that I am employed in the County of Sacramen to . California.

I am over the age of 1 8 years and not a party to the within entitled ca use; my business address is

1031 18th Street, Suite 200 Sacramento, California 95814

On December 23, 198'5 . I served the enclosed PERB Order No. l48a
¡Date)

Riverside Unified School District
Case No. LA-UM-368

(Oescr'be Document)

on the.parties to this case by placing a true copy thereof enclosed in a sealed envelope with

postage thereon fully prepaid. in the United States Mail. Sacramento
(City or Town)

California. addressed as follows:

George Lantz, Superintendent
Riverside Unified School District
3380 14th Street
Riverside, CA 92501

Charles D. Fields, Esq.
Best, Best & K~ieger
4200 Orange Street
Riverside, CA 92502

A. Alan Aldrich
Field Representative, CSEA
326 West Katel1a Ave., Suite E
Orange, CA 92667

Tony Petrich
24536 Vandenberg Drive
Sunnymead, CA 92388

I declare under penalty of perjury that the foregoing is true and correct and that this

declaration was executed on

December 23
(Oate)

.19~at Sacramen to
(City or Town)

. California.

Nnpl F T.ATJrpll(,p
¡Type or print namei

.. - r ~
(Signaturei

PERB 11 9 (10/85)


