STATE OF CALI FORNI A
DECI SI ON OF THE
PUBLI C EMPLOYMENT RELATI ONS BQARD

QAKLAND UNI FI ED SCHOOL DI STRI CT,

Enpl oyer,
Case No. SF-D 169
and
Adm ni strative Appeal

UNI TED TEACHERS OF OAKLAND, AFT

LOCAL #771, PERB Order No. Ad-172
Petitioner, July 14, 1988
and
CAKLAND EDUCATI ON ASSCCI ATI ON,
CTA/ NEA

Excl usi ve Representati ve.

Tt N it et Srmat Vst ot Vol Vamt? St vl St Vot gt St Vit vttt St

Appearance: Ranon E. Ronero, Attorney, California Teachers
Association for Qakland Education Associ ation, CTA/ NEA.

Bef ore Hesse, Chairperson; Caib and Shank, Menbers.
DECI SI ON

HESSE, Chairperson: On March 29, 1988, United Teachers of
Gakl and, AFT Local 771 (UTO filed a tinely Decertification
Petition with the Public Enploynent Relations Board (PERB or
Board). UTO seeks to replace the Qakl and Education Associ ati on,
CTAI NEA (OEA) as the exclusive representative of certificated
enpl oyees in the Gakland Unified School District (District).
The petition listed 3,000 as the approximate nunber of enployees
in the unit. The District indicated that the unit size was

3,400. CEA notified PERB on April 11 that, according to its



records, the unit size was in excess of 4,200 enpl oyees.

| nvestigation by the Board' s agent revealed that the
di screpancy in unit size was caused by the parties' differing
interpretations as to (1) whether all substitute teachers
enpl oyed by the District were included or excluded from the
unit, and (2) even if the disputed enployees were included in
the unit for contract adm nistration purposes, whether all the
substitutes were eligible to vote.

On May 17, the Board's agent issued the admnistrative
determnation that is the subject of this appeal. The Board
agent ruled that, although all substitutes were included in the
unit for purposes of contract adm nistration, only the
substitutes who worked at |east 10 percent of either the
1986- 87 school year or the 1987-88 school year were eligible to

vot e.

CEA filed a tinely appeal of the determ nation and
requested a stay of the election itself. Pursuant to the
directed order, the election was held, but the ballots were
i mpounded by the Director of Representation pursuant to this
di spute and have not been counted.

The heart of OEA's appeal is that the final |ist of
eligible voters, totaling 3,751 nanes, disenfranchised 775
persons, as the bargaining unit size (including all
substitutes) is 4,526 enpl oyees. A subsidiary issue is whether
the 30-percent proof of support showi ng (required by PERB

Regul ati on 32770(b)) that acconpanied the decertification



petition should be calculated using the total unit size or the
total number of eligible voters as the divisor.?!

On June 22 and 24, 1988, CEA requested that its appeal in
this matter be withdrawn w thout prejudice, and that the stay
of the election be dissolved in order to permt the counting of
the ballots. That request was denied by the Board itself on
June 29, in PERB Order No. Ad-171. The Board had, in reviewng
the record, determned that the voting rights of the 775
substitutes in question would be seriously conpromsed if the
ballots were counted and the Board subsequently determ ned that
the 775 should have been permitted to vote. Furthernore, the
rights of the 775 substitutes may not be raised by CEA if it
wins the ballot count. Therefore, the Board determ ned that
the best nethod to ensure that the rights of all parties and
enpl oyees were protected, regardl ess of the outcone of the
ball ot count, would be for the Board to stay the ball ot count
and then to rule expeditiously on the nerits of OEA' s appeal.

The major issue of CEA's appeal is the question of whether

Gakl and Unified School District (1983) PERB Decision No. 320

(Cakland ) overrules the 10-percent rule established in Palo

Alto Unified School District/Jefferson Union H gh Schoo

District (1979) PERB Decision No. 84 (Palo Alto/Jefferson).

The latter case held that, while substitutes could be included

lThe Board agent deternmined that UTO had net the
30-percent standard showing no matter which nunber was used.
CEA does not dispute this determnation.



in a bargaining unit along with full-tine teachers, voting
eligibility was restricted to substitutes who had been enpl oyed
for at least 10 percent of the prior or the current school
year. The purpose of the 10-percent rule was to prevent
substitutes without an established interest in enploynent
relations with the district frombeing able to overwhel mthe
votes of full-tinme enployees and the substitutes who worked
nmore than 10 percent of the school year, who had a greater
stake in the outcone of collective bargaining than those who
worked only nminimally during the school vyear.?

CEA has not directly confronted the reasonabl eness of the
percentage of the 10-percent standard; instead, CEA has argued
that the 10-percent standard should not be applied at all

because Cakland | overruled Palo Alto/Jefferson and thus

abol i shed the 10 percent rule.
W do not agree with OEA's interpretation of Cakland I.

That case dealt with a unit nodification petition to add

2some states restrict, by statute, the eligibility of
sone, if not all, substitutes to vote in a representation
el ection. (See, e.g., Indiana Stats, sec. 20-7.5-1-2(e)
"School enployee neans any full-time certificated person in the
enpl oynent of the school enployer;"” Code of lowa section
20.4(5) "The follow ng public enployees shall be excluded from
the provisions of this chapter . . . tenporary public enployees
enpl oyed for a period of four nonths or less.” See also, Title
26, Revised Stats, of Miine secs. 962.6(F) and 962.6(0;
Consol i dated Laws of New York, G vil Service Law section
201,7(d).)The various states enploy a variety of nethods to
determ ne when eligibility attaches, but the common elenent in
all of the nethods seens to be that the substitutes nust have a
reasonabl e expectation of continued enpl oynent.



substitutes to the certificated unit. The petition was granted
and the substitutes were placed in the unit. That substitutes
are in the unit is not in dispute here, however. A substitute
who teaches one day a year is covered by the collective

bar gai ni ng agreenent negotiated by CEA for the entire unit.
Therefore, we read OGakland | as defining who is in the unit,

not who is eligible to vote. Voter eligibility is not
addressed in Qakland | and, thus, is still governed by Pal o

Al to/ Jefferson

Wth respect to voter eligibility, OEA would include as
eligible to vote all enployees who have worked for the
District. Under such a standard, the enployees' choice of a
representative (or no representative) would be affected by
i ndi viduals who have no recent enploynent record with the
District, who no |onger have an interest in future enploynent
and who may have secured pernmanent enploynent el sewhere. On
the record before us,3 and in fashioning an eligibility
formula which will protect the voting rights of enployees, the
pur poses of the Educational Enploynent Relations Act can best
be achieved by affirmng the Board agent's application of a
10-percent formula to limt voter eligibility to substitutes
who have a recent history of enploynent with the District. W

hold that in addition to the established interest in enploynent

3We note the record is devoid of facts such as the work
hi stories, categories of substitutes, or other criteria to
support a different voter-eligibility fornmula.



relations standard, consideration nust be given to substitutes
who have a reasonabl e expectation of continued enpl oynent.

A second argunent raised by OEA is that the 30-percent
showi ng by the decertifying group nust be based on 30 percent
of the "established unit."” (See PERB Reg. 32770(b).) Here,
the established unit nunbers 4,526 persons.

Wiile OEA's argunent has sone superficial appeal, we reject
it as being inconsistent with the reasoning set forth in Palo

Alto/Jefferson for the 10-percent rule. |If enployees who

wor ked | ess than 10 percent of the year were ineligible to vote
in a decertification election (or representation election) but
had to be considered in the formula for the 30-percent show ng,
the nmere presence of those non-voters could result in the
petitioning union not being able to make the 30 percent

showi ng, even though it had signatures from 30 percent of the
eligible voters. For all practical purposes, this is akin to
giving the non-eligible enployees veto power over representation
matters. W decline to read the regulations so narromy as to
produce this anomaly. Hence, we concur that the 30-percent

4

showi ng needs to be based on the nunber of eligible voters.

Finally, OEA argues that, even if Palo Alto/Jefferson is

good law, nothing in that case dictates that it be applied to

decertification elections. In other words, the 10 percent rule

I'n this case, we note that the Board's agent found proof
of support in the entire unit so this argunent is noot.



may be appropriate for initial representation elections, but

not for decertification elections.

This argunent is without nerit. Palo Alto/Jefferson

established a 10-percent rule for representation elections —a
broad term that enconpasses a decertification election. The
reasoni ng behind the 10-percent rule is as valid in a
decertification election as it is in an initial representation
el ection. Therefore, based on the facts of this case, we wll
apply the 10-percent rule to determne voter eligibility in
this decertification election.
ORDER

The Board agent's determ nation is hereby AFFIRVED and the
appeal is DI SM SSED. The stay of election is hereby DI SSOLVED
and the Director of Representation is ORDERED to proceed wth

the ball ot count.



