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I NJUNCTI VE RELI EF

DEC SI ON

Thi s deci sion nenorializes the Board' s decision of Septenber 21, 1979.

On Septenber 10, 1979, the San Franci sco Federati on of Teachers, Local 61,
AFL-Cl O (hereafter Federation), the exclusive representative of the certificated
enpl oyees, voted to engage i n and ‘sonetime thereafter commenced a strike against the
San Franci sco Unified School D strict (hereafter District). d assroomteachers
were scheduled to report to work for teacher preparation duties on Septenber 11th.
Onh that date, District Superintendent Robert Alioto announced that regul ar school
woul d not open as previously schedul ed on Septenber 12th. Thereafter, the

D strict announced that its el ementary school s woul d open on Septenber 20t h.



On Septenber 19th, the District filed an unfair practice charge agai nst
the Union alleging that the continuing work stoppage viol ated sections 3543.6(c)
and 3543.6(d) of the Educational Enployment Relations Act (hereafter EERA or
Act)l in that the Federation had failed to negotiate in good faith and
had failed to participate in good faith in the inpasse procedures as contenpl at ed
by the Act. The District requested that the Board seek injunctive relief.

Fol | owi ng an investigation conducted by the general counsel pursuant to
title 8, California Admnistrative Code section 38110, the Board determ ned
that grounds existed for seeking injunctive relief against the work stoppage
ineffect. These determnations were made upon the follow ng facts emerging
fromthe investigation:

1. Negotiations between the parties to devel op a newcontract comrenced
on July 23, 1979.

2. The District laidoff 1,200 certificated enployees froma unit of
approxi mately 3,800 regul ar teachers. In addition, the District
proposed no new sal ary increase.

3. On Septenber 10, the Federation voted to strike and notified the
District it was on strike.

4. The opening of the District's regular schools was postponed as
a result of the Federation's action and all District schools were
in fact not opened until Cctober 3.

5. As of Septenber 10, 1979, neither party had requested a declaration
of inpasse pursuant to section 35482 of the EERA

_IThe Educational Enploynent Relations Act is codified at Governnment Code
section 3540 et seq. All future references to statute herein are to the
Government Code unl ess ot herwi se stated

2Section 3548 of the Act provides:

Ei ther a public school enployer or the exclusive representative
may declare that an inpasse has been reached between the
parties innegotiations over matters within the scope of
representation and may request the board to appoint a nediator
for the purpose of assisting thaninreconciling their



6.

The

On Septenber 13, San Franci sco Mayor Diane Feinstein began neeting
Wth the parties to attenpt settlement. On Septenber 21, the District
declared that the parties were at inpasse. Follow ng an investigation,
I npasse was decl ared by the San Francisco regional director on
Septenber 21 and, pursuant to section 3548, a nediator fromthe
State&CbnciIiation and Medi ation Service was appointed on the

same date.

Unfair practice charges were filed by the Federation alleging that the
District had refused to negotiate in good faith in violation of

section 3543.5(c) of the Act. These charges are appropriately renmedied
through normal Board processes in this instance. _

Board considers the statutory enactment of inpasse procedures in the

'EERA as strong evidence of a legislative intent to head off work stoppages

prior to

the conpletion of those procedures.3 Thi s policy has been incorporated

(cont.)

Sval

differences and resolving the controversy on terns which
are nutual ly acceptable. If the board determnes that
an inpasse exists, it shall, inno event later than five
working days after the receipt of a request, appoint a
medi ator in accordance with such rules as it shall
prescribe. The mediator shall nmeet forthwithwth the
parties or their representatives, either jointh or
separately, and shall take such other steps as he may
deemappropriate in order to persuade the parties to
resolve their differences and effect a nutually
acceptabl e agreenent. The services of the mediator,
including any per diemfees, and actual and necessary
travel and subsistence expenses, shall be provided bK
the board without cost to the parties. Nothing in this
section shall be construed to prevent the parties from
nut ual |y agreeing upon their own nediation procedure and
in the event of such agreement, the board shall not
appoint its own nediator, unless failure to do so woul d
be inconsistent with the policies of this chapter. If
the parties aﬂree upon their own nedi ation procedure,
the cost of the services of any apPointed medi at or,

unl ess appointed by the board, including any per diem
fees, and actual and necessary travel and subsi stence
expenses, shall be borne equally by the parties.

Verde School District. PERB Order No. IR9 (9/18/79).




A
intotitle 8, California Admnistrative Code section 38100. The Board's

interpretation of statutory intent is consonant with the California Supreme

Court decision in San Diego Teachers Assoclation v. Supefior Court (1979)

24 Cal .3d 1, wherein the court held:
Since they (inpasse procedures) assume deferment

.of a strike at least until their conpletion, strikes

before then can properly be found to be a refusal to

participate in the inpasse procedures in good faith

and thus an unfair practice under section 3543.6, sub-

division (d). p. 8-9. _

In this case, the investigation reveals that neither party had decl ared

i mpasse or had engaged in even the first step of the inpasse procedures prior
to the initiation of the instant action by the Federation or the District's
filing of the unfair practice charge. The parties had participated in informal
settlenment sessions with the San Francisco mayor in an effort to resolve their
di spute. However, this action was not a substitute for the inpasse procedures

specified by the Act.

“PERB' s rul e 38100 provi des:

(a) Upon the filing of a request, the general counsel shal
conduct an investigation proceeding into the circunstances of
the alleged |ockout or work stoppage. To expedite the investi-
gation, the executive director shall make available to the
general counsel the services of the regional director and the
regional director's staff.

(b) The regional director shall make a reasonable effort to
notify the parties that an investigative proceeding will be
conducted, indicating the time and place thereof. The
proceeding will be scheduled at such time as provides the
parties with reasonable opportunity to appear. Failure of

a respondent to appear shall not preclude the board agent from
conducting the investigative proceeding.

(c) The board agent may call and question such persons as
the agent deems necessary to effectuate the investigation

(d) The board agent shall observe the time limtations contained
in section 38115. Areport shall be submtted to the genera
counsel at the conclusion of the investigative proceeding.



Based on the evi dence adduced by the general counsel and pursuant
to the policy expressed in the Act which contenplates that the parties wll
utilize the statutory inpasse procedures prior to work stoppages, the Board
orders the general counsel to seek the injunctive relief requested by the
District inorder to foster the collective negotiations process and to
protect the public interest in maintaining the continuity and quality of
educational services. Inissuing the follow ng order which conditions
seeking an injunction on the enpl oyer's acceptance of a PERB-appoi nted
nmedi ator, the Board relies on the inherent authority vested by section 3548
and its power to enforce title 8, California Admnistrative Code sections

36020 and 36070.

CRDER

Based upon the facts elicited in the investigation conducted by the
general counsel upon a request for injunctive relief filed by the San Franci sco
Unified School District inunfair practice case nunber SF-CO 98, the Public
Enpl oynent Rel ations Board orders the general counsel to seek injunctive relief
agai nst a work stoppage cal | ed, engaged in, and encouraged by the San Franci sco
Feder ati on of Teachers, Local 61, AFL-C QO

The Board further orders that such relief be conditioned upon the D strict
accepting the services of a nediator appointed by PERB and neeting with the
nmedi ator at all duly noticed neetings.

Such injunctive relief shall include the seeking of a tenporary restraining
order and such prelimnary and permanent relief necessary to preserve the Board's
processes in determning the rights of the parties on the nerits of the

underlying unfair practice charges.



1. CONTEMPT

DEC SION

Pursuant to the decision and order on injunctive relief made by the
Board on Septenmber 21, 1979, the general counsel sought injunctiverelief in
the San Francisco Superior Court on the sane date.

On Septenmber 24, 1979, the court issued a tenporary restraining order
enj oining acts encouraging or continuing the strike. On Septenber 24 and 25,
the order was personally served on the Federation and its officers. Despite
the court order, enployees didnot return to work and activities by the
Federation and its agents continued to encourage and support the continuation
of the strike.

On Cct ober 2, 1979, the District formally requested the Board to file
a declaration in court seeking contenpt sanctions against the Federation and
any of its officers where evidence provided by the District was sufficient
to denonstrate that the court order was being violated. On Cctober 3,
the court issued an Order To Show Cause In Re Contenpt based upon six
specific incidents of contenpt alleged by the general counsel to have been
conduct ed between Septenber 24 and Cctober 2.

The court issued a prelimnary injunction against continuance of the
strike on Cctober 5, 1979.

During the period of Cctober 5 to Cctober 23, the general counsel
continued to accunul ate further evidence of activities by the Federation
and its agents inviolation of the prelimnary injunction based upon evi dence
presented by the District. Such evidence was to be filedw th the court

prior to the contenpt hearing schedul ed for Cctober 30, 1979.



The parties reached agreenent for a t wo- year enpl oynent contract -on
Cctober 23, 1979, and the Federation voted to end the strike. Enployees
returned to work on Cctober 24th. |

On October 25, 1979, both the Federation and the District withdrew al
unfair practice charges relating to collective negotiatibns and strike '
activities which preceded executi on of aﬁ agreenent. In addition, the
District formal |y requested the Board to refrain frompursuing any contenpt
proceedi ngs pending before the court and further requested that the Board
return any evidence presented to the general counsel in support of the contenpt
I nci dents which has not yet been filed in court.

This case presents the first instance where the board has been requested to
and has pursued contenpt sanctions for violation of a court order requested by
~ the agency pursuant to its responsibilities under the Educational Enploynment
Rel ations Act.

PERB' s responsibility for maintaining |abor relations stability in the

public school s was addressed by the Supfene Court in San Diego Teachers

Associationv. Superior Court, supra, WMen it said

The public interest is tomninize
interruptions of educational services. Yet did
not an identical concern underlay enactnent of the
EERA? . . . PERB s responsibility for admnistering
the EERArequires that it use its power to seek
judicial relief inways that will further the Public
Interest in maintaining the continuity and qualit
of educational services, (p. 11) . . . Its (PH%%
mssion to foster constructive enploynent relations
(sec. 3540) surely includes the |ongrange mnimzation
of work stoppages, (p. 13)



However, the Supreme Court further stated:

It does not followfromthe disruption attendant in

a teachers strike that immediate injunctive relief

and subsequent puni shment for contenﬁt are typically the
nost effective means of mnimzing the nunber of teaching
days lost fromwork stoppages. As observed in Gty and

County of San Francisco v. Cooper, supra, 13 Cal” J8, 917,
Thequeston of appropriate sanctions tor illegal strik

activity is conplex. Harsh, automatic sanctions often do not

Bl TTEY 101 admniSier] ng. {he EERA requ 15 that |t useri s

power to seek judicial relief inways that wll further the

public interest in mintaining the continuity and quality

of educational .services.
In order to maintain and protect the integrity of its processes, the Board
nust insure that its orders and the resultant interimrelief directed by the
court are conplied with.

The Board acknow edges that post settlement punishment may not pronote
har noni ous enployer-enployee rel ations, especially where the parties have made
a decision to put their dispute behind them In the Board's view, a
del i cate bal ance between these conpeting interests nust be reached in order
for the Board to function effectively and for harnonious |abor relations to
resune in the San Francisco public schools.

In this case, the Board has decided that it should not withdrawthe
contenpt declaration filed and served against the Federation notw thstanding
the ammesty agreenent executed by the parties. At the time the District
requested that contenpt be sought, the Board determned that it was incunbent
on the District to provide evidence sufficient to prove violation of the
court's orders against the Federation. The District has provided evidence
which was incorporated in the contenpt declaration filed with the court on
Cctober 3, 1979. Based on that evidence, the general counsel is therefore

directed to pursue the contenpt declaration consistent with this order. As



to the evidence presented by the District subsequent “to that date, the Board

has det er mi ned, i n order-to further the.parties' desire to. re-establisha

| cooperative rel ati onshi p,. to forego seeking further- contenpt citations. .

The Board-.i s-informed, that, the San Francisco Federation of Teacher S,
Local 61"AFL GO w || not contest the six inci dents of contenpt, alleged in
~ “the Cctober 3 declaration |n the sp|r|t of- restorlng har oni ous: | abor - |
: _reI at_| ons bet ween the-part|es.as 'soon-as possi ble. The Board accepts the
“Feder at ion's wil _| i__ngness. to plead nolo cont endere.

| | . RER

: Based upon a request to seek contenpt. charges against the San Francisco.

o Federat| on'of Teachers, . Local 61, AFL-C Q and evi dence presented to the

'_'_court on Cet ober 3, 1979 the Publ i ¢ Enpl oyment Rel ations Board orders the

general counsel to seek sanct| ons.-hy- the court on-the contenpt declaration -

as f||ed on that date The Boardfurther accepts subj ect to approval by

the-court the no cont est pI ea by the Federat|on to the al | eged cont enpt

o |nany effort to exped| te the continuance of a quality and har noni ous:

educat| onal program| n the San Franci sco publ i ¢ school s.

By |
"~ Barbara D. More, Menber

lﬁfry GlucHarry @ uck, Chairperson

- Dat ed: October 29, 1979



Rayrmond J. CGonzal es, Menmber, concurring:

| agree with the decision that PERB shoul d have sought
injunctive relief against the strike, that PERB has sought
enf orcement of the I njunction issued in its behalf, and in the
di sposition of our own contenpt proceedi ngs against the
Federation. However, | disagree with the majority decision
to condition our seeking of the injunction against the strike
on the District's acceptance of a PERB appointed nediator. |
al so believe that PERB should take the initiative to enforce an
injunction granted in its own behalf, rather than acting only at

the request of the charging party and only when the charging

party will furnish the evidence necessary to the enforcenent
proceedi ng. _
Initially, | do not bel i eve PERB has authority in the

circunstances of this case to make the injunction conditional

on the District accepting a PERB appointed nediator. The mpjority
states "The parties had participated in informal settlenent
sessions with the San Francisco mayor in an effort to resolve
their dispute. However, this action was not a substitute for the
i npasse procedures specified by the Act." But section 3548 of

the EERA does specifically provide for their own nediation
procedure and states, in prohibitory |anguage, that PERB nust

not interfere to inmpose its own mediation procedure on the

parties. Section 3548 states in full:

10



Ei ther a public school enployer or the exclusive
representative may declare that an inpasse has
been reached between the parties in negotiations
over matters within the scope of representation
and may request the board to appoint a nediator
for the purpose of assisting themin reconciling
their differences and resolving the controversy
on ternms which are nutual ly acceptable.. If the
board determ nes that an inpasse exists, it shall,
in no event l|ater than five working days after the
recei pt of a request, appoint a nediator in
accordance with such, rules as it shall prescribe.
The nedi ator shall neet forthwith with the parties
or their representatives, either jointly or
separately, and shall take such other steps as he
may deem appropriate in order to persuade the
parties to resolve their differences and effect
a mutual ly acceptabl e agreenent. The services
of the mediator, including any per diemfees,
and actual and necessary travel and subsistence
expenses, shall be provided by the board w thout
cost to the parties. " Nothing in thi's ‘section
" shall be construed to prevént theé parties from
utual Ty agreel ng upon t{helr own nedi at 1 on
“procedure and in the event of such agreenent,
- the board shallT not appoint its own nedi ator,
unless failure to do so woul d be inconsistent
with the policies of this chapter, '

(BEhphasis i s added. )

VWil e the prohibition against PERB s intervention may be

rel axed where the parties' use of their own nediator woul d be
"inconsistent with the policies" of the EERA there is no

finding or. other explanation by the majority of why it nust not
observe this statutory prohibition. The majority states: "In
issuing the follow ng order which conditions seeking an injunction
on the enpl oyer''s acceptance of a PERB-appoi nted nedi ator, the
Board relies on the inherent authofity vested by section 3548

and its power to enforce title 8, California Adm nistrative Code

sections 36020 and 36070. "

11



| feel that for the majority to disrggard such a statutory
prohi bition on the basis of the Board's "inherent authority"
alone, is a cavalier disregard of the obvious legislative intent
to allow the parties to choose their own nediator. The fact that
the majority does not bother to provide any explanation
what soever. as- to why- the parties' -use of their own nediator is
i nconsistent with the policies of EERA only underscores the fact
that there Was{ in fact, no good r eason. \

In ny view, there is no question but that an injunction was
warranted in this case. It is clear that the Federation struck
the District and had not conpleted the statutory inpasse
procedures which were designed to head off strikes. Yet apparently
the majority would not have sought the injunction unless the
District acceeded to the majority's condition, even though the
District had a statutory right to not accept a PERB appoi nted
medi at or . | continue to be disturbed by the continuing wllingness
of the majority to sacrifice the statutory rights of parties
for the intriguing injunction conditions it concocts. This case
presents yet another exanple of the majority's using its "exclusive
initial jurisdiction" to seek injunctive relief in strike
situations to involve itself unreasonably in the relationship
bet ween the parties.

| continue to believe that the board should not nmake its
i njunctions against a party which is likely in violation of the

~good faith inpasse or negotiations requirements of the EERA

12



conditional on the requesting party doing sonething. As | stated

in Val Verde Sbhobl'[ﬁstfitt (7/18/79) PERB Order No. |R-9:

When injunctive relief against a work stoppage
is conditioned on the enployer's conduct, the
inplication is that strikes by public schoo
enpl oyees may be legitimzed by such enployer
conduct. | disagree.

This is the first case in which PERB has found it necessary
to seek enforcement of its injunction. The majority's opinion
seens to inply that PERB's role in enforcenent is to be sonmewhat
passi ve, dependent to a large extent on the district's willingness
to press charges;

| disagree with this viewof PERB's role. | believe that
where PERB has decided to seek an injunction against a strike or
| ockout before conpletion of inpasse procedures, PERB should seek
enforcenment of its injunction if and as soon as it appears that
the injunction is being violated. | believe this entails PERB's
taking action irrespective of a request to enforce by the party
requesting us to seek the injunction and irrespective of the
charging party's willingness to investigate or gather evidence
necessary for enforcenent in our behalf.

VWhen the PERB decides to seek such an injunction, its role
becones independent of that of the enployer or enployee
organi zation, and the interest it represents is that of the
public. Therefore, it is PERB and not the parties which should

control the injunction proceedings, including enforcenent, if the

public interest so requires.

13



Enf orcenment of the injunction should not be dependent on
whet her the charging party requests enforcenment or whether the
charging party will gather sufficient evidence to support
enforcenent at a trial, for to do so would leave it to them
and not PERB, to decide whether and how the public interest is
to be vindicated. CObviously, even giving responsibility to an
enpl oyer or enpl oyee organi zation for devel opi ng evidence to
support enforcenent is to allowthemto control enforcenent;
no one will vigorously devel op evidence in support of a |egal
action to which they are opposed;

The purpose of our seeking an injunction is to pronote
the public interest by protecting the integrity of the EERA
i npasse procedures and PERB's renedi al powers. By seeking
the injunction, in this case, the public interest is served.
By enforcing that injunction, the public interest is vindicated.
The val uabl e purpose of the injunction is dimnished when

fettered by neddl esone conditions on its granting and enforcenent.

Ray/m) nd J. GONZALES, MEMBER
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