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DECI SI ON_AND ORDER

The Union of Anmerican Physicians and Dentists and the

Trustees of the California State University and Col | eges

(hereafter Enployer or CSUC)

Rel ati ons Board (hereafter

PERB or

r equest

Boar d)

that the Public Enpl oynent

reconsi der several



aspects of its decision in the Unit Determ nation-for -Enpl oyees

of -the-California-State-University -and -Col | eges (9/22/81) PERB

Deci sion No. 173-H  CSUC al so petitions the Board to join in
its request for judicial review pursuant to section 3564(a) of
the H gher Education Enpl oyer-Enpl oyee Rel ati ons Act (hereafter
HEERA) . *

Both requests for reconsideration contain argunments that
were raised in the litigation of the case above and point to no
error of fact or law. The parties presented no new facts and
none which this Board did not thoroughly consider in
determ ning the professional units. The requests reveal that
the petitioners sinply disagree with the concl usions we have

drawn from the evidence. Such disagreenents and reargunents do

lgEERA is codified at Governnent Code section 3560 et
seq. Unless otherwise noted, all references are to the
Gover nnent Code.

Section 3564(a) reads:

No enpl oyer or enpl oyee organization shall
have the right to judicial review of a unit
determ nation except: (1) when the board in
response to a petition from an enpl oyer or
enpl oyee organi zation, agrees that the case
is one of special inportance and joins in
the request for such review, or (2) when the
issue is raised as a defense to an unfair
practice conplaint. A board order directing
an el ection shall not be stayed pending
judicial review

Upon receipt of a board order joining in the
request for judicial review, a party to the
case may petition for a wit of
extraordinary relief from the unit

determ nati on decision or order.
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not constitute the "extraordinary circunstances" required by
rule 32410.2 Accordingly, the requests for reconsideration
are DENI ED

CSUC al so requests perm ssion to reopen the record for the
pur pose of giving additional evidence regarding the supervisory
status of approximately 95 departnent chairs. Wile reopening
the record woul d normal |y require proof of evidence not

avail able or not admtted at the tine of the hearing, the Board

2pERB rules are codified at California Administrative
Code, title 8, section 31000 et seq.

Rul e 32410 st ates:

(a) Any party to a decision of the Board
itself may, because of extraordinary
circunstances, file a request to reconsider
the decision with the Board itself within
10 days following the date of service of the
deci sion. The request for reconsideration
shall be filed with the Executive Assistant
to the Board and shall state with
specificity the grounds clainmed and, where
applicable, shall specify the page of the
record relied on. Service and proof of
service of the request pursuant to Section
32140 are required.

(b) Any party shall have 10 days from
service to file a response with the Board
itself. The response shall be filed with
the Executive Assistant to the Board.
Service and proof of service of the response
pursuant to Section 32140 are required.

(c) The filing of a request for

reconsi deration shall not operate to stay
the effectiveness of a decision of the Board
itself unless otherw se ordered by the Board
itself.



recogni zes the conplexity of the issues presented, the time
constraints the litigants were under, and the fact that it was

initially the Enployer's position that all chairs should be

-

excl uded as supervisors. In view of these circunstances, we
direct that if CSUC challenges the voting eligibility of any or
all of the 95 departnent chairs because of their alleged
supervi sory status, those challenged ballots will be resolved
by the regional director whether or not they are determ native
of the outcone of the el ection.

The California State University and Col |l eges' petition that
the Board join in its request for judicial review is DEN ED
there appearing no ground for considering this case one of

“special inmportance” within the meaning of the Act . *

PER CURI AM

Menber Tovar's concurrence and di ssent begins on page 5.

3The dissent contends that CUSC s position regarding
student services classifications, like its position on
departnment chairs, is that while the entire classification may
not be supervisory, certain Tncunbents in the classification
are. This incorrectly characterizes CSUC s request for
reconsi deration, since the enployer continues to maintain the
di sputed classifications within the student affairs series are,
in their entirety, supervisory. Thus, as to these classes CSUC
is merely rearguing the position it took in the original unit
hearing which this Board has rejected.

“See San Di ego ‘Unified School. District (10/27/81) PERB
O der No. JR-10 and Livernore-Valley-Joint - Unified-  School
District (10/21/81) PERB Oder No. JR-9. Though deci ded under
the EERA, Governnent Code section 3540 et seq. , both statutes'
pertinent provisions are identical




Menber Tovar Concurring and Dissenting:

| join in all aspects of the decision except that | would
also direct that challenged ballots cast by allegedly
supervi sory enployees in student affairs and two other
classifications be resolved, whether outcone determnative or
not, along with challenged ballots cast by departnent
chairs.® The ngjority's decision to resolve departnent chair
chal | enges but not others is, inny view, arbitrary and |acking
any neani ngful distinction. There is no significant
di stinction between these classes which warrants resol ving
chal | enges of departnental chairs but not challenges in the
other classes. To the contrary, simlarities exist which favor
resolution of the status of supervisory enployees in all

cl asses which are not excluded in toto. Furthernnre; PERB has

a responsibility under the statute to ensure that supervisory

enpl oyees are separated from rank and file enpl oyee activities

" and rights (éection 3580 et'seqﬂ).

CSUC s request to reopen the record on departnent chairs
states that the record |acks evidence which would |ead PERB to
exclude certain of themas supervisors. It cites |language in

PERB's own decision indicating that the record was "replete

Srhe classifications are: Student Affairs Assistant III
and IV, Supervising Student Affairs Assistant |1, IIl and 1V,
Supervising Student Affairs Oficer 11l and |V, Assistant
Director of the Library and Supervising Registered Nurse II1.



wi th contradictions and inconsistencies suggesting that both
authority and procedures differ anong departnents and
canmpuses."” CSUC explains, as we note, that the presentation of
conpl ete evidence on all departnent chairs would have been
extremely time consumng.®

CSUC presents a simlar request regarding enployees in the
student affairs classes who may have supervisory
responsibilities which would exclude them from the unit. CSUC
notes that PERB has expressed uncertainty regarding the extent
of supervisory duties of enployees in these classes and
acknow edges that the record regarding them was inconplete. AS
with departnment chairs, CSUC explains that presentation of its
‘original case at the PERB unit hearing was limted by practical
consi derations of time. Also, as with its request regarding
department chairs, CSUC inplicitly acknow edges that, in |ight
of our unit decision, many of the enployees in these classes are
not supervisory. It requests, therefore, that PERB reopen the
record to take additional evidence to identify certain
enpl oyees in these classes who are supervisory, supervise other

unit enpl oyees or who are supervisors a mgjority of the tine,

6CSUC does not contend that they are requesting to
present evidence which was unavailable at the first hearing.
The additional evidence it wi shes to present focuses on the
role and function of departnment chairs in relation to
tenmporary, nontenure-track faculty. CSUC had taken the position
that tenporary enployees should not be in the same unit as
tenure-track enployees (which departnent chairs are).



in the event we decline to reconsider our refusal to exclude
these classes in toto.

Regarding the Assistant Director of the Library and the
Supervi sing Regi stered Nurse classifications, CSUC s request
suggests that the function of enployees in these classes is not
uniformon all canpuses. As with the other classifications,
addi tional evidence should be taken to identify enpl oyees in
the class who may be supervisors.

I n PERB Deci sion No. 173-H, | joined ny colleagues in
deciding not to exclude these disputed classifications in their
entirety. It was ny position, however, that individua
enpl oyees in these otherwise rank and file classes m ght be
supervi sory enpl oyees, and that their status could be
determined at a later proceeding. For exanple, as we expl ai ned
in that decision regarding the Supervisory Student Affairs
Assistant, "there is insufficient evidence that supervising

student assistants as-a class exercise any of the supervisory

functions . .. to warrant their exclusion from the unit
(enphasis added)." Thus, in ny view, PERB has not precluded
the subsequent finding that some student affairs assistants are
supervisors. The Iimted scope of our decision is underscored
by our amending our Order in the case. As first i ssue, the
Order indicated the classifications included in each unit and

that all job classifications found to be nmanageri al,

supervisory or confidential were to be excluded. Subsequently,



the order was anended to state "excluding all enployees found

tobe . . . ." (enphasis added).

The posted PERB el ection order also states that supervisory
enpl oyees in classes included in the unit are to be excl uded.
Al t hough our order today directs only that the 95 depart nent
chair ballots are to be resolved, the University is presunmably
not precluded from challenging ballots of enployees in the
student affairs classifications in issue. Under PERB rules,
however, the chall enges would not be resolved unless they are
outcone determ nati ve. | favor resolving such chall enges
regardl ess of the el ection outcone.

Ot herwi se, the supervisory status of individual enployees
may be presented for resolution in another forum wthout, in
ny view, our having nmade a prior determnation as to individua

enpl oyees. 3

| rene Tovar, Menber

3see Grossnont Union H gh School District (7/25/77) EERB
Deci sion No. 11 and EERA section 3542(a) (2).



