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DECI SI ON

CAFFREY, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (PERB or Board) on request of the California |
State Safety Enployees Council/California State Peace Oficers
Associ ati on/ Laborers' International Union of North Anerica
(CSSEC) for PERB to join in seeking judicial reviewof its
decision in State of California (Department of Personnel

Adm nistration) (1993) PERB O der No. Ad- 246- S.




In that decision, the Board determ ned that the rel ease of
the home addresses of enployees in 14 classifications within
State Bargaining Unit 7 would constitute inconsistent and unequal
treatnment of those enployees and woul d, therefore, be "likely to
be harnful" to themunder the terns of PERB Regul ation 32726(b).*
The Board prohibited the rel ease of the hone addresses to the
parties in the Unit 7 decertification election.

DI SCUSSI ON

Prior requests for judicial review considered by the Board
have generally involved unit determnation issues under the
Educati onal Enpl oynment Rel ations Act (EERA). EERA

section 3542(a)2 provides that judicial review of a unit

'PERB regul ations are codified at California Code of
Regul ations, title 8, section 31001 et seq. Regulation 32726
states, in pertinent part:

(b) Alist of eligible voters which neets
the requirenents of subsection (a) above but
whi ch contains in lieu of the hone address a
mai | i ng address for each eligible voter shal
be concurrently served by the enployer on
each other party to the election. Proof of
service shall be filed with the regiona

of fice. For purposes of this subsection,
mai | i ng address neans the hone address of
each eligible voter, except in the case where
the release of the hone address of the

enpl oyee is prohibited by law, or if the
Board shall determ ne that the rel ease of
home addresses is likely to be harnful to the
enpl oyees.

°EERA is codified at Governnent Code section 3540 et seq.
Unl ess otherwise indicated, all statutory references herein are
to the Governnent Code. Section 3542 states, in pertinent part:

(a) No enployer or enployee organization
shall have the right to judicial review of a
unit determ nation except: (1) when the
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deternmination by PERB will occur only when the Board "agrees that
the case is one of special I mportance and joins in the request
for such review " Furthernore, the Legislature has enphasized
the inportance of insuring that representation elections are not
del ayed by including in EERA section 3542(a) the directive that
an election shall not be stayed even if the Board joins in a
request for judicial review CbnseqUentIy, the Board has applied
a relatively strict standard in considering whether cases are of
"speci al inportance"” because the fundanental rights of enpl oyees
to form join and participate in the activities of enployee
organi zati ons, and of enpl oyee organi zations to represent their
menbers in their enpl oynent relations cannot be exercised if
PERB' s unit determ nation decisions are routinely subject to

" legal challenges and the significant delays in the inplenmentation

of those decisions which may result.

The Board has not agreed that the mere fact that a court has
not ruled on an issue meets the "speci al inportance" standard,
stating that "such would be an abdication of our responsibility
to interpret the statute which we enforce and would tend to

render this Board sinply another adm nistrative hurdle to be

cleared on the way to unit certification." (Livernore Vall ey

board in response to a petition from an

enpl oyer or enpl oyee organi zation, agrees
that the case is one of special jnportance
and joins in the request for such review, or
(2) when the issue is raised as a defense to
an unfair practice conplaint. A board order
directing an el ection shall not be stayed
pendi ng judicial review

(Enphasi s added.)




Joint Unifi chool Distri (1981) PERB Order No. JR-9.) The
Board has further noted that its "considerable discretion in the
determ nati on of appropriate'units is denonstrated by the very-
[imted circunstances under which judicial review of its unit

deci si ons may be obtained." (San_Diego Unified School District

(1981) PERB Order No. JR-10.)

VWere a request for judicial review has been granted, the
issue "was found to be of special inportance because: (1) it was
a novel issue; (2) primarily invdlving construction of a
statutory provision unique to EERA; and (3) was likely to arise

frequently." (Los Angeles Unified School District. (1985) PERB

Order No. JR-13.)
| The instant request for judicial review arises in the
context of a representation election conducted under the Ral ph C.
Dills Act (Dlls Act). Dills Act section 3520(a),3 governi ng
~judicial reviewrequests, is nearly identical to the
- correspondi ng EERA provision including the "special inportance”

standard and the directive that a PERB-conducted representation

The Dills Act is codified at Government Code section 3512
et seq. Section 3520 states, in pertinent part:

(a) Judicial reviewof a unit determ nation
shall only be all owed: (1) when the board,
in response to a petition fromthe state or
an enpl oyee organi zation, agrees that the
case is _one of special jnportance and joins
in the request for such review, or (2) when
the issue is raised as a defense to an unfair
practice conplaint. A board order directing
an election shall not be stayed pending
judicial review

(Enphasi s added.)



el ection shall not be stayed pending judicial review CSSECs
request that the Board join in seeking judicial review of PERB
Order No. Ad-246-S is made in accordance wth PERB

Regul ati on 32500 which states, in pertinent part:

(a) Any party to a decision in a
representation case by the Board itself nmay
file a request to seek judicial reviewwthin
20 days follow ng the date of service of the
decision. An original and 5 copies of the
request shall be filed with the Board itself
in the headquarters office and shall include
statenents setting forth those factors upon
which the party asserts that the case is one
of special inportance.

(Enphasi s added.)

(c) The Board may join in a request for
judicial review or may decline to join, at
its discretion.

Thi s regulation descri bes the process of seeking judicial
review of a Board decision in a representation case pursuant to
the Dills Act. In considering CSSECs request, the Board nust
determ ne whether the strict standard it has_applied in
considering prior judicial review requests involving unit
determ nations is appropriately utilized in the current case
involving a representation election.

The considerations which have |led the Board to apply a
strict standard in judicial review requests invofving uni t
determ nations are generally present in all representation

cases.* Just as in these prior cases, the fundanental rights of

“I'n fact, contrary to the views expressed in the dissent, it
has been the Board's position that the term "unit determ nation”
in Dlls Act section 3520(a) describes all representation
matters, thereby prohibiting judicial review of those matters
unl ess the Board agrees they are of special inportance and joins

5



enpl oyees to select an exclusive representative, and of exclusive
representatives to repreéent enpl oyees in their enploynent
relations, can be underm ned by |legal challenges to the Board's
decisions in representation cases which can result in unnecessary
delays in the resolution of the election process. Therefore, it
is appropriate for the Board to apply the sane strict standard in
evaluating requests for judicial review in all representation
cases that it has applied in the prior judicial reviem;requests
it has considered.

Accordingly, in this case CSSEC nust denonstrate that PERB
Order No. Ad-246-S presents a novel issue, primrily involving

construction of a provision unique to the Dills Act, which is

Iikely to arise frequently. (Los Angeles Unified Schoaol
District, supra, PERB Order No. JR-13.)

CSSEC argues that judicial review is appropriate in this
case because it involves the first oppbrtunity for the Board to
interpret its own regul ati on concerni ng nondi scl osure of hone
addresses to parties to a representation election. Since t he
Board's interpretation resulted in the nondi scl osure of the hone
addresses of enployees in 14 classifications within State
Bargaining Unit 7, CSSEC argues that "it is a matter of special
i nportance and significance" justifying the Board joining in a
request for judicial review CSSEC al so asserts that the Board's

interpretation of its regulation is erroneous because it devi at es

in the request for such review, or they are rai sed as a defense
to an unfair practice conplaint. -
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fromthe prior interpretation of that regulation by a Board
agent. Finally, CSSEC indicates that the Board' s ruling
penalizes CSSEC for its "being cooperative and considerate of the
time and resources of PERB and the other party to this
proceedi ng" since CSSEC had previously stipulated that the home
addresses of many other unit nenbers would not be rel eased.
CSSECs argunents fail to neet the Board's standard in
considering requests for judicial review. CSSEC argues that this
case is novel in that it involves the Board's first forma
interpretation of one of its regulations, an interpretation which
resulted in the nondisclosure of sone enpl oyee hone addresses.
.But novelty al one does not distinguish a case as one of speci al

i mportance (Livernore Valley Joint Unified School District.

supra. PERB Order No. JR-9), and any exercise of the Board's

di scretion under PERB Regul ation 32726(b) by definition affects
the di scl osure of enpl oyee hone addresses. FurthernDre, t he
interpretation by the Board of one of its own regul ations is at
issue in this casé, and not construction of a statutory provision
unique to the Dills Act which the Board m ght consider |

appropriate for judicial review.®> Finally, the issue in this

®The Board's discretion under PERB Regul ation 32726(b) is
specifically authorized by the Legislature. Governnent Code
section 6254.3 states, in pertinent part:

(a) The hone addresses and hone tel ephone
nunbers of state enpl oyees and enpl oyees of a
school district or county office of education
shall not be deened to be public records and
shall not be open to public inspection,

except that disclosure of that i1nformation
may be made as foll ows:
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case is not likely to arise frequently since it has never arisen
previously despite the many representation elections conducted by
PERB.

CSSEC has failed to denonstrate that the issue presented by
this case is of special inportance justifying the Board j oi ning
in a request for judicial review

ORDER
The request that the Public Enploynent Relations Board join

in seeking judicial reviewof its decision in State of California

(Department _of Personnel Administration) (1993) PERB O der

No. Ad-246-S is hereby DENI ED.

(3) To an enpl oyee organi zati on pursuant to
regul ati ons and deci sions of the Public

Enpl oynment Rel ati ons Board, except that the

honme addresses and tel ephone nunbers of

enpl oyees perform ng |aw enforcenent-rel ated
functions shall not be disclosed.

CSSECs argunent that the Board's interpretation of its
regulation is erroneous because it differs froma Board agent's
interpretation sinply m sunderstands the fundanmental authority
and responsibility of the Board vis-a-vis its staff, and is
W thout nmerit.

CSSECs concern that it has been penalized for being
cooperative and stipulating to non-rel ease of hone addresses for
many Unit 7 classifications ignores the unique circunstances of
this case as the Board stated in PERB Order No. Ad-246-S:

The Board enphasi zes, however, that the
finding in this case does not preclude a
different result concerning the rel ease of
the hone addresses of enployees under ot her
circunstances. The Board will consider the
ci rcunstances presented in each el ection
setting on a case-by-case basis.

This statement reflects the Board's intent to j udi ci ously
exercise its discretion in this area.
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Chair Blair joined in this Decision.

Menber Carlyle's dissent begins on page 10,



Carlyle, Menber, dissenting: | dissent with the najority-
concl usion to deny the request for judicial review and with its
underlying analysis, both stated and unst at ed.

The case before us is a representation case whi ch does not
involve an issue of unit determ nation. It involves a Public
Enpl oynment Rel ations Board (PERB or Board) decision relative to
Government Code section 6254.3 and the rel ease of hone addresses
and hone tel ephone nunbers of state enpl oyees, whether those
enpl oyees are performng |aw enforcenent-related functions, and
the factors which go into nmaking such a decision. Accordingly,
the only controlling |anguage on the issue of judicial review,
given the facts of this case, is found in PERB Regul ati on 32500."*

Since April 29, 1977 to the present, PERB has issued 14
orders (decisions) concerning requests for judicial review
(excluding the present case). A reading of those cases indicates

that every one so previously decided by PERB involved a request

'PERB regul ations are codified at California Code of
Regul ations, title 8, section 31001 et seq. Regulation 32500
states, in pertinent part:

(a) Any party to a decision in a
representation case by the Board itself may
file a request to seek judicial reviewwthin
20 days following the date of service of the
decision. An original and 5 copies of the
request shall be filed with the Board itself
in the headquarters office and shall include
statenments setting forth those factors upon
which the party asserts that the case is one
of special inportance.

(c) The Board may join in a request for

judicial review or may decline to join, at
its discretion.

10



for judicial review of a unit determ nation under the Educational
Enpl oyment Rel ations Act (EERA).?

In nmy opinion, the standard of proof required under Dills
Act section 3520(a) or EERA section 3542(a) to a request for
judicial review of a unit determ nation case is different and
hi gher than the standard of proof required under PERB Regul ation
32500 to a request for judicial review in a representation case
whi ch does not involve a unit determ nation issue.

| f an enpl oyer under Dills Act section 3520(a) (or a schoo
di strict under EERA section 3542(a)) had the right, on its own,
to seek judicial review of every unit determ nation, the ability
of workers to form organize and collectively bargain would be
seriously jeopardized if not totally underm ned by incessant and
repetitive legal challenges to the composition of such uni ts.
Accordingly, since the power and potential for abuse was so
great, the Legislature put a "gatekeeper"” in charge of hopefully
ensuring that such legal actions were permtted only in cases "of
special inportance.” To put it bluntly, judicial reviewis

barred under Dills Act section 3520(a) and EERA section 3542(a)

EERA is codified at Government Code section 3540 et seq.
Unl ess otherwi se indicated, all statutory references herein are
to the Governnent Code.

In order not to obfuscate the real issue, | wll stipulate
for this case only that the standard applied by PERB in deciding
a request for judicial review of a unit determnation is the sane
under EERA section 3542(a) and under the Ralph C. Dills Act
(Dlls Act) section 3520(a) (the Dills Act is codified at
Gover nment Code section 3512 et seq.).
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unless PERB joins in the request.® Naturally, it logically
follows that the Board has applied a relatively strict standard
in considering requests for judicial review in these cases.

| But, as previously noted, the instant matter IS a request
for judicial review of a representation case solely under PERB
Regul ati on 32500. A plain and clear reading of said regulation
cohtains no prohibition to subsequent judicial review, regardless
of PERB's decision on said request. Wy is that? A non-unit
deternihation representati on case does not contain the sane

el ements whi ch woul d give rise to the potential for abuse noted .
previously herein. Accordingly, this case should not be subject
to the same strict standard applied'in prior PERB judicial review
determ nati ons even though said regul ati on has fhe phrase "of
speci al inportance" because to do so woul d denonstrate a failure

to understand the reason and rationale, the origins so to speak,

of why there is a bar without PERB approval in unit determ nation
cases and t hus why PERB has applied a stricter standard in those
cases. |
Having read the prior 14 judicial reviewdecisions, | am
troubled by the majority's application of the reasoning and

rationale from those decisions involving unit deterni nation

issues to the instant case. For instance, the majority asserts
that relative to PERB Regul ati on 32500, "[T]he considerations
whi ch have lead the Board to apply a strict standard in judicial

review requests involving unit determ nations are generally

3Th_e alternative under section 3520(a) and section 3542(a)
of the issue being "raised as a defense to an unfair practice
conplaint” is not relevant to this case or to this argunent.
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present in all representation cases.” This is sinply not true.
As noted previously, constant |egal challenges to the conposition
of a unit preclude the affected enpl oyees fromeven getting to
the bargaining table. That is why such challenges are barred
unl ess PERB joins the request for judicial review in such unit
determ nation cases.

But in representation cases governed by PERB Regul ation

32500h there is no bar to subsequent |egal action., regardless of

whet her or not PERB joins in the request for judicial review *
Accordingly, the position of the majority concerning "simlar
considerations” is not valid nor is it persuasive.

The majority further asserts that "the fundanental rights of
enpl oyees to sel ect an exclusive representative, and of exclusive
representatives to represent enployees in their enploynent
relati ons, can be underm ned by legal challenges to the Board's
decisions in representation cases which can result in unnecessary
delays in the resolution of the election process. Therefore, it:
is appropriate for the Board to apply the sanme strict standard in

evaluating requests for judicial review in all representation

*Not wi t hst andi ng the majority's assertion (stated or
inplied) inits footnote 4 to the contrary, the Board has never
denied a request for judicial review of a non-unit determ nation
case under PERB Regul ation 32500 and then argued that said denial
was a bar to subsequent court action or review For the mpjority
to argue on the one hand that the fundanental rights involved in
representati on cases are of paranount inportance but to then
argue on the other hand that court review of a |lay Board decision
adversely affecting those fundanental rights is barred even
t hough there is no express statutory |anguage to support that
position (by defining "unit determnation” in Dills Act section
3520(a) to nean all representation matters, thus clearly
attenpting to invoke the sanme bar found in statute to PERB
Regul ati on 32500), does not appear to assist the majority inits
position and should |lead one to the opposite concl usion.
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cases that it has applied in the prior judicial review requests
it has considered."

Wil e the | anguage sounds nice, the problemis that it "does
not square with reality.”" Again, there is no bar to subsequent
"l egal challenges"” under PERB Regul ation 32500 if the Board
denies a request for judicial review. Further, such a |ega
chal  enge does not stay an el ection, absent an additional court
order. Thus, the election proceeds and any such challenge is
ruled on in due course by the courts w thout inappropriately
del aying the labor relations representation process. | can find
no conpelling reason or rationale to blindly apply a legitimte
strict standard of proof culmnating in a three-part test to
prevent abuse in unit determ nation cases td the.instént matter.

| amtherefore forced to reluctantly conclude that the
anal ysi s of t he majority represents an unsuccessful attenpt to
t ake specific words and t houghts fromthe past and transpl ant
themto the present. And |ike the movie "Jurassic Park," this is
anot her instance of a simlar experi ment whi ch has gone bad.

While a burden of proof still exists and nmust be net by the
party requesting judicial réview of a representati on case under
PERB Regul ation 32500, it is nmy considered opinion that the
California State Safety Enployees Council/California State Peace
O ficers Association/Laborers' International Union of North
America (CSSEC) has nmde a proper and sufficient presentation
to warrant a showi ng "of special inportance"” in this matter.

It is further noted for the record that the instant case has

been before the Board on nore than one occasion, and the
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particul ar issue now before us was in part present and rul ed upon
in other prior Board actions. The history of the parties and
“this case, which was part of the rationale in ny concurrence to.
PERB Order No. Ad-246-S, has héd nore twists and turns than the
M ssi ssippi River, even given its current swollen conditi o.n, t hus
provi ding additional support for neeting the standard "of special
in'_portance"' in the case at bar.

Accordi ngly, based upon the above, | would join the request
for judicial review made by CSSEC in this non-unit determ nation

representation case.
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