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I JUR(SDICTION 

2 This Fact Finding arises pursuant to Government Code Section 3505 

3 concerning Impasse Procedures as administered by the Public Employment Relations 

4 Board (hereinafter may be referred to as "PERB") between the City ofEncinitas/San 

S Dieguito Water District {hereinafter may be referred to as the "City") and the Service 

6 Employees International Union {SEIU) , Local 221 (hereinafter may be referred to 

7 as the "Union"). 

8 · Unable to reach a settlement, David B. Hart was selected by PERB to act as 

9 an impartial Chairman and empowered him to render an advisory recommendation 

10 in accordance with the PERB'S rules concerning Fact Finding. The panel met in 

11 executive session within the times lines as set forth by the rules. The Hearing was 

12 held within the aforementioned time lines. The parties agreed that the final report by 

13 the panel would be delivered by June 30, 2012. 

14 The Factfining panel, in addition to the Chairman, included Steve Berliner, 

15 Esq., appointed by the City, and Teny Brennand, Representative, appointed by SEIU, 

16 Local 221. 

l 7 The Hearing was held on the date set forth above and the parties had ample 

LS time to present evidence including documents and witnesses. 

19 ' ISSUE 

20 'WHAT TERMS SHALL BE INCLUDED IN THE 
21 

22 

23 

24 

25 

SUCCESSOR AGREEMENT BETWEEN THE CITY 

OF ENCINITAS/SAN QIEGUlTO WATER DlSTRICT 

AND SEW, LOCAL 221 

BACKGROUND 

26 The recognized Bargaining Unit in the City of Encinitas, as represented by the 

27 Union, is made up of the Miscellaneous Employees of both the City and the San 

28 Dieguito Water District. Also a part of this unit are the lifeguards who are Safety 
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1 Employees. The term of the parties most recent MOU was from January 1, 2008 

2 through December 31, 2011. It appe~ the parties commenced bargaining for a 

3 successor agreement within the applicable time line. 

4 The issues still outstanding at the time of the factfinding hearing were as 

5 follows: 

6 1. 

7 2. 

8 3 

9 4. 

10 5. 

11 6. 

12 7. 

13 8. 

14 9. 

15 10. 

16 

17 

18 

19 

TERM 

SALARY 

RETIREMENT 

HEAL TH INSURANCE 

SHIFT CHANGES 

DISCIPLINARY ACTION/PERSONNEL BOARD 

GRIEVANCE PROCEDURE 

PAID TRAVEL TIME 

MULTI LEVEL CLASSIFICATIONS 

PAID LEA VE FOR FAMILY MEMBERS 

ANALYSlS 

It is generally believed that the best labor-management contracts are those that 

are negotiated through bargaining without outside assistance. There are instances 
20 

21 

22 

23 

however, where the parties find it difficult or impossible to reach agreement by direct 

negotiation. 

In such situations the fact-finding process can often provide a mechanism for 

resolution. It is certainly not the panel's intention to prolong the dispute or erect 
24 

obstacles that impede resolution. It is also not our intent to "split the baby'' so to sp~alc. 
25 

26 

27 

28 

The Chainnan is cognizant of the fact that the current dispute has roots in the 

economic conditions of the times and the local political climate . The nature of the 

issues and the current state of relations of the parties are of obvious significance. 
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1 

2 
While it is generally prudent to try and achieve a long-term settlement, the 

Chairman notes that both parties to these proceedings have indicated their desire for 
3 

a long term agreement. Accordingly, the recommendations set forth herein will not 
4 

contain any re-openers and it is hoped the parties will use these recommendations to 
5 

bring this dispute to an end. 
6 

7 
The sworn testimony presented by witness Tom Beckord, Human Resources 

Director for the City of Encinitas, was concise and to the point. Direct and cross 
8 

examination of the sole witness in the Hearing gave the panel a general historical 
9 

context in which to assess the differences which now predominate the situation 
10 

confronting the parties. 
11 

12 
After careful consideration and examination of sworn testimony and documents, 

the Chairman presents the following recommendations in the hope the parties can use 
13 

these recommendations to reach an agreement. Unilateral implementation of terms and 
14 

conditions by the Employer would tend to disrupt good labor relations. Good labor 
15 

relations are a desired goal. 
16 

17 
The panel members have had an opportunity to concur or dissent on the issues 

as put forth by the Chairman, and attached to these recommendations are those 
18 

SALARY 
26 

RECOlVlMENDATIONS 

AMEND THE CURRENT LANGUAGE TO REFLECT TIIlS 

CITY PROPOSAL OF 3/26/2012 IS RECOMMENDED 
27 

28 
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1 RETIREMENT 

2 CITY PROPOSAL OF 3/26/2012 IS RECOMMENDED 

3 HEALIBINSURANCE 

4 1 sT PAY PERIOD JANUARY 2013, $500.00 ADDED, CASH OUT INCREASED 

5 BY$200.00 

6 1 sTPAYPERIODJANUARY2014, $500.00ADDED, CASH OUT INCREASED BY 

7 $200.00 

8 1 ST PAY PERIOD JANUARY 2015, $500.00 ADDED, CASH OUT INCREASED 

9 BY$200.00 

10 THECHAIRMANISCOGNIZANTTHATTHEPENDING"HEAL'IHCARELAW'' 

11 ~IA Y AFFECT THE CASH OUT PROCEDURE 

12 SHIFT CHANGE§ 

13 CITY PROPOSAL OF 3/26/2012 IS RECOMMENDED 

14 DISCIPLINARY ACTIQN 

15 ANY DISCIPLINE THAT REQUIRES "SKELLY" RIGHTS SHALL BE SUBJECT 

16 TO BINDING ARBITRATION AS OUTLINED BELOW IN THE SAMPLE 

17 LANGUAGE. 

18 TIIBCHAIRASSERTSTHAT"HEWHOMAKESTHERULES,SHOULDNOTBE 

19 THE SOLE INTERPRETER OF ALLEGED VIOLATIONS OF THOSE RULES." 

20 SAMPLE LANGUAGE IS AS FOLLOWS: 

21 The Arbitrator shall be selected by the mutual agreement of the parties. 

22 If the parties cannot agree upon an arbitratort a list of seven (7) Arbitrators shall be 

23 obtained from the California State Conciliation Service, and each party shall alternately strike 

24 one (1) name from the list until only one (1) name remains. 

25 

26 Findings of Facts and Remedies 

27 An Arbitrator may sustain, modify or rescind an appealed disciplinary action as follows and 

28 

-5-



1 subject to the following restrictions: 

2 a. All disciplinary Actions 

3 H the Arbitrator finds that the disciplinary action was taken for reasonable cause, he or she 

4 shall sustain the action. 

5 b. Suspensions/Reductions 

6 H the action is modified or rescinded, the Appellant shall be entitled to restoration of pay 

7 znd/or fringe benefits in a manner consistent with the Arbitrator's decision~ 

8 c. Discharges 

9 1. If. the Arbitrator finds that the order of discharge should be modified, the Appellant 

I 0 shall be restored to a position in his or her former class Jubject to forfeiture of pay and fringe 

11 benefits for all or a portion of the period of time the appellant was removed from duty ns 

12 determined by the Arbitrator. 

13 2. If the Arbitrator finds that the order of discharge should be rescinded, the Appellant 

14 shall be reinstated in a position· in his or her former class and shall receive fringe benefits and 

15 pay (which shall not include overtime the employee could hnve worked) as determined 

16 by the Arbitrator but not to exceed the level of fringe benefits and pay for all of the 

17 period of time he or she was removed from pay status. 

18 3. Restorationofpay and benefitsshall be subjecttoreimbursem:ntofall unemployme~t 

19 insurance and additional outside earnings which the Appellant received since the date of 

20 discharge. 

21 At the bearing, both the appealing Employee and the City shall have the right to be heard and 

22 to present evidence. The following rules shall app)y: 

23 a. Oral evidence shall be taken only on oath or affirmation. 

24 b. Each party shall have these rights: to call and examine witnesses, to introduce 

25 exhibits, to ~ross-examine opposing witnesses on any matter relevant to the issues even though 

26 that matter was not covered in the direct examination, to impeach any witness regardless of 

27 which party first called the witness to testify and to rebut the evidence against the witness. If 

28 
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1 the Employee does not testify in his or her own behalf, the Employee may be called and 

2 examined as if under cross-examination. 

3 5. The hearing need not be conducted according to technical rules relating to evidence 

4 and witnesses. Any relevant evidence shall be admitted if it is the sort of evidence on which 

5 responsible persons are accustomed to rely in the conduct of serious affairs, regardless of the 

6 existence of any common law or statutory rule which might have made improper the admission 

7 or such evidence over objection in £ivil actions. Hearsay evidence may be used :for the purpose 

8 of supplementing or explaining any direct evidence, but shall not be sufficient in itself to 

9 support a finding unfoss it would be admissible over objection in civil actions. 

10 6. The City shall be a~owed to have one (1) employee, who may be called upon to testify as 

11 a witness, present at the Arbitration hearing at all times. 

12 7. The parties agree to forego the use of briefs and transcripts whenever practicable. 

13 8. The decision of the Arbitrator shall be 1ina! and binding on ail parties. 

14 9. As an alternative to pi"oceeding directly to arbitration after completion of Step 2, the parties 

15 may mutually agree to submit a grievance/appeal to Mediation. A request for Mediation may 

16 be presented in writing to the Human Resources Directorwithili seven (7) calendar days from 

17 the date a decision was rendered nt Step 2. A request for mediation will automatically suspend 

18 the normal processing of a Grievance until the Mediation process is completed or the request 

19 is denied. The City shall respond to a requ25t for Mediation within thirty (30) calendar 

20 days. The Mediation process shall be option~I, and any opinion expressed by the Mediator 

21 shall be informal and shall be considered advisory. 

22 

23 GRIEVANCE PROCEDURE O]'HER THAN DISCIPLINE 

24 CURRENT LANGUAGE IS RECOMMENDED, AS AMENDED BY ABOVE 

25 PAID TRAVEL TIME 

26 IF A CITY VEIIlCLE IS USED AND ONE PERSON GETS TRAVEL TIME PAID, 

27 ALL IN VEIIlCLE WILL GET TRAVEL TIME PAID. 

28 
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1 CITY PROPOSAL OF 3/26/2012 AS AMENDED BY THE ABOVE IS 

2 RECOMMENDED 

3 l\'WLTI LEVEL CLASSIFICA'!'I<fflS 

4 CITY PROPOSAL OF 3/26/2012 IS RECOMMENDED 

5 THE CiIAIR.MAJ.~ REJECTS PROPOSAL FOR PERSONNEL BOARD 

6 EXPANSION OF THE PAID LEA VE FOR FAMILY MEMBER ILLNESS 

7 THE CITY 3/26/2012 PROPOSAL IS RECOMMENDED 

8 ALL TENTATIVE AGREEMENTS SHALL REMAIN 

9 

10 

11 

12 

13 

14 

15 

16 

17 David B. Hart 
Chairman 

18 

19 

20 
Signed and dated this 25th day of June, 2012 

21 

22 

23 

24 

25 

26 

27 

28 
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Terry Brennand 
9 Panel Member 

10 

11 

12 
ft;;.fl-

13 Signed and dated this /17 D?J of June, 2012 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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1 

2 

3 

CITY OF ENCINITAS 
PANEL MEMBER STEVE BERLINER 

AS TO CBAIRMAN'SUCOMMENDA'DONS 

4 . IEltM 

s gl.]!CYB x -
6 

,~ 

g OONCUB '"_x 

9 
I UTIRE"lfil 

10 CONCJJI\ X ... 
11 

12 JIEA,l..~ 

13 gmcw,_. _.._ 

14 imn: £BMGES 

IS CONCUR X 

16 

17 DISCIPLINA!l{ 

18 CONCUR 

19 GBJl~iM.LCE PRQ<;EQJJBE 

20 OONCIJB 

21 
22 PAW IMVEL TIME 

23 CONCUB --

24 MYLTI LEVEL CLASSlFJCATIONS 

2s · cor~CPR x .. 
26 

27 

28 I 

DIS31N'J ·= 

DJSSENT__ X . 

DISSENT 1 

DISRlfi x -

~ .. x ___ _ 

DISSENJ 



1 PERSONNEL BOARD 
2 CONCVR X DISS ENI 
3 PAIDLEAVE 

4 CONCPR x DISS ENI 
s Please see attached Dissent for further details 

: ~,!/_~ 
Panel Member 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 . 

18 

19 

20 ' 

21 

22 

23 

24 

25 

26 ' 

27 

28 

Siqed ad dated fllis tf_( It Day oJ Ja1e, 2012 



DJ§SEN'f BY CfilAfPOIN]'ID PANE'1 MEMBER TO F@>JNGS. 
CQNCLUSIONS Ai~ UCoHMEJmAJIOl!S Q[ PANEL 

The City dissents to four (4) of the recommendations made by the fact finding 
panel regarding the following issues: 

1. Health Insurance 
2. Disciplinary Procedure 
3. Grievance Procedure; and 
4. Paid Travel Time. 

These issues will each be addressed. 

Ueait~ %mpgmu 

The City had proposed an increase of $200.00 _t..-:er year to the contribution it 
makes to an employee's cdeteria pl~ and no increase in the $7,098.00 maximum annual 
cash out from the plan. 

SEIU proposed a SS00.00 per year annUal llicrease to the contribution amount and 
an increase to $9,598.00 to the annual cash out limit. · 

The panel has recommended mum>ual contribution increase of $500.00 (as 
pro!JOsed by SEIU) and a $200.00 per year increase in the maximum cash oUt from the 
plan. 

The City's wimess, Tom Beckor«t who was the only witness at the hearing. 
testified that given the current flux in the health insurance industry, the higher increase 
proposed by SEIU is not supportable. Premiwns have increased in the past, but there is 
wicertainty that there will be. further incieases. Consequently, the City does not want to 
commit to large annual ia.creases now, as anticipated changes in the industry (and legal 
rulings) could actually result in short term decreases in premiums. 

The City also in1roduced evidence (City Exh. 5) showing that its current health 
benefit is very competitive with comparable public agencies. The City's minimum 
monthly contribution to the cafeteria plan of S 1,042.00 is vastly higher than all 
comparable agencies, except Coronado (at $1,061). While the maximum montbly 
contribution is slightly below the survey median (by $82.00 per month), the maximum 
benefit must be viewed in conjuncti0n with the current maximwn cash out. At $592.00 :
per month, the cash out option is significantly higher than all agencies except El Cajon. ·: 
Four agencies provide no cash out option. The current benefit is a competitive benefit 
and the City's $200.00 annual increase to the health insurance benefit is most appropriate 
in the current economic and legal environment ' 

606110.l ~10 1 



The only evidence presented regarding the SEIU' s proposal to increase the annual 
cash out maximum by S2,SOO.OO was that the maximum deduction under the City's IRS 
section 125 plan would decrease by law by $2,SOO.OO per year. This plan allows · 
employees to set aside pre--tax money for out of pocket health care and child care 
expenses. However, no evidence was presented as to why that change must be paid for 
by the City. 

Based on the above, the City's proposal on health care is most appropriate under 
the relevant considerations and should be recommended by the panel. 

The City proposed expanding the pool of possible decisionmakers on employee 
discipline. Currently, the City Manager makes a final decision. TilC City proposed that 
the City Manager may propose three jndividuals as possible hearing oftfoers. and SEIU 
will pick one, who will make a fmal decision. SEIU' s proposal (Union Exh. 1, proposal 
23) accepts the three person pool, BUT ONLY u an intermediate step in the process. It 
also proposes that a Personnel Board be created to render a final decision. The panel bas 
recommended rejection of SEIU's Personnel Board proposal and the City concurs in thai 
recommendation. 

The panel chairman is recommending a third approach, binding arbitration u a 
final step in the process. Tom Beckord testified as to why that option is not in the City's 
interest. Binding arbitration gives authority to.a third party, the arbitrator, to make 
decisions significantly impacting the City in the long tenn. However. the arbitrator does 
not have any responsibility for the consequences of his or her decision. It creates an 
untenable situation. 

The parties agree to allowing the City Manager to propose three possible hearing 
officers, from which SEIU picks one. For~ and all the reasons listed above. 1he City's 
proposal is most appropriate and should be recommended by the panel. 

Grievyg Procec!gg 

The City proposed that its grievance proced\lre be used in relation to separating 
employees in the limited circumstance when strict performance issues was not the 
underlying cause, such as medical separation or job abandonment. The eviclence showed 
these employees would receive the same level of due process as any disciplinary matter 
and that the City was motivated to allow these employees to avoid the stigma of 
termination. 

SBIU's proposal would have these proceedings ultimately handled by a Personnel 
Board (which both the City and the panel rejected). 

The panel's proposal on griev~ procedure is the same as it is for discipline. It 
provides binding arbitration as a final step. For the reasons described with regard to 
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discipline above, binding arbitration is inappropriate here and the panel should 
recommend the City,s proposal. 

Palcl Travel Tiw 

The City's proposal is for any employee that wiU bC traveling for work reasons, 
first come to City administration so that it can be determined to what extent. if any, the 
time spent traveling is paid time. Tom Beckord testified that the federal rules in this area 
are confuSin& that all the variables that must be considered make adopting a unifonn set 
of rules very difficult, and that in the past, employees who have tO travel were 
disappointed to find out the travel time was not paid time. The City's proposal was 
intended to allow employees faced with decisions as to whether to travel to make better 
informed decisions and to avoid disappointment. 

SEIU' s proposal was tbnt all travel related to work be compensable time. The 
panelts ~endation is to compensate all who.travel in a City verucle (not just the 
driver), but otherwise requires prior·authoriz.ation. 

. 
T11e City should not be compelled to pay for travel time in excess of what it is 

legally reqJlired to pay. A blanlcet rule on travel time will do just that. The City's 
proposal will allow employees, armoo with prior knowledge as to whether travel time is 
compensable tim~ to make better decisions, avoid misunderstanding and disappointment, 
and allow the City to control its travel costs. 

The panel should recommend the City,s proposal. 

By IJ!!itifYUu 
City Appointee to Fact Finding Panel 
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